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NEPOTISM : It is not a violation of the nepotism section of the 
constitution for a county court to appoint as janitor a - first c ousin 
of one of the judges ' deceased wife, providing there •~e no living 
children of the marriage aforesaid. 

), 
) ., February 11, 1935 • 

Hon . Thomas v. Proctor , 
Prosecuting Attorney, 
l'onroe County , t isso uri . 

Dear Si r : 

This department a cknowledges r e ceipt of your letter 
of February 8 wherein you make t he following inquir y: 

~would it be in violation of tho 
nepOtism section if a janitor is 
hired by t he county court who is 
a first cousin of the wife of one 
of the count y judges , the wi fe 
of sai d judge being now deceased , 
and all of the judges concurr ing 
and voting for t he appointment or 
the janitor?" 

Your inouiry has r eference to 3ec . 13 of ~rticle LIV 
ot t he Constitution of Kissour i , which is as fol lows: 

"Any public officer or employe of 
this State or of any poli t ical 
subdivision thereof who s hall , by 
virtue or said office or employment, 
have t he right to name or appoint 
any person to r ender service to the 
State or to any political subdivision 
ther eof , and who shall nane or appoint 
to such s ervice any r elative within 
the fourth degree, eit her by consan
guinity or affinity, shall t hereby 
forfe i t his or her off i ce or employ
ment . " 

This is usually r eferred to as t he nepotism section and its 
terms have been strictly construed by t t e courts . In the case 
ot State v. Whittle, 63 S. ': . (2d) 100, t he court nad befor e it 
t he Question of a school teacher bei ng employed by a school district 
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in wh ich a member of t he school board was r elate d t o the teacher 
l' i t hin t he pr ohibi ted degree of affinity or consangui ni ty. In 
discussing this matter t he Court said: 

"Of course , there must be a sub
stantial compliance with the sta t ut e . 
Ot herwi se t he t eacher is not employed. 
It follows that, as between the dis
tri ct and t he teacher, the power to 
employ is lodged with the board . 
However, as between the public and a 
director , ' t he right to name or 
appoint ' a t eacher is not determined 
by r eference t o t he s tatute . To hold 
t hat said 'right ' is so determi ned 
would convict the people of intending 
to eradicate only a small part of the 
evil . Furthermore , to so hold would 
be absurd. Respondent also argues t hat 
the amendment is only directed aga i nst 
officials taving all the right (power) 
to appoint . ~e do not think so . The 
ques tion must be determined upon a 
construction of t he amendment. It is 
not so wr i tt en t her ein. £he amendnent 
is di r ected a~ainst ofricia ls who shall 
have (at t he time of t he selection ) 
•t he ri ght to name or appoint' a person 
to office . Of course ,a board acts through 
its official members, or a majority t her eof. 
If at the time of the selection a member 
has the right (power}, either by casting 
a deciding vot e or otherwise , to name or 
appoint a per son t o office and exercises 
said right {power ) in favor of a r elat i ve 
within t he prohi bited degr ee, he vi olates 
yhe amendment . In this case it is admi t ted 
t hat respondent had such power at the timA 
of t he selection , and t hat he exercised it by 
naming and appoi nti ng his first cousin to 
the position of t eacher of t he school in 
said di strict. " 

It was held t hat t he r e s pondent \fui ttle had fo rfeited his offi ce 
of school director of the district and an ouster was ordered 
against hi m. 

A more r e cent case bearing on the constitut i onal section 
i s t hat of Stat e v . Fer guson, 65 S • • {2d), l.c . 99 . In that 
case t he :r.~ayor of . ~onett, . o . was ousted by QUO war ranto pr oceed
ings under t he nepotism section because he had appointed his 
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f i rst cousin to t he pos i t ion of pumper for t he city water 
system. Judge Hays, i n discussi ng the case said : 

"Obviously, said appointee Cox, 
the first cousin , was within the 
express prohi~ition of the nepotism 
section of t he Const itution quoted 
supra . Respondent, by making said 
appointnent, was t hereby puilty of 
abuse of his pow er and authority 
in the pr emises whereby he has for
feited hi s ri ght and title to said 
office and its franchises, and is 
unlawfully usurping t he powers and 
prerogatives t he r eof. Therefore 
judgment of ouster from said offi ce 
should be entered against h im and 
our f inal wr it of ouster s hould 
issue . I t is s o ordered. " 

Under t he above decisions and in view of the s ection of 
t r e Constitution itself, we would have no hesitancy in holding 
t hat t he county Judge, in appointing his wife' s first cousin, 
would forfei t his office; howev er, t he question must be consid
ered a s to t he effect, if any , t he death of said judge' s wife 
prior to the appoint ment would have . It is a well recognized 
principle or law t hat r el a tionsh ip by c onsangui nity is i n ita 
very nature incapable or dissolut ion . ~f1n1ty is t he relation
ship existing in consequence of marriage between each of the 
married persons and t he blood relat ives of the other and the 
degrees of affinity are c omputed in t he same way a s t hose of 
oonsanquinity. The husband is r el atod by affinity to a l l the 
blood relatiTes of his wife and the wife is related by affini ty 
to all the blood rela tives of her husband . 

There is no decision directly i n point in ~issouri an 
t he question of what effect the doa th or the wife of t he county 
judge wo uld have on t he appointment of her c ousin. In 2 Cor pus 
Juris, we find t his terse statement : 

"Deat h of the spouse terminates t he 
relations hip by affinity. If, however , 
the marriage has r esulted i n issue 
8ho ar e stil l living, tho relationship 
by affi nity continues." 

The effect of the death or a s pouse is discussed in the 
ca se of Blodget v . Br insnaid, 9 Vt . 30, wherein the Court said : 

" There t h e objection taken was rounded 
upon an affinity arising out of a 
marriage between the party who was 
a lleged to have performed a judicial 
function , and t he sister or tho r eal 
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defendant in the execution , whose 
property he ha d appraised . The 
appraiser having intermarried with 
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the sister of t he party, there could 
be no doubt of the existence of an 
afrinity so l ong as the carriage 
continued, and consequently the only 
ouestion for the court to determine 
in that case was wbether such mar 
r iage was undissolved at the time or 
t he performance of the judicial act . 
The rule as applicable to the facts 
of that case, was there correctl y 
laid down, and under it there could 
be no doubt of t he affinity, in 
case the marria ·e still subsistea . 
It is there sa id that •consanguinity 
is the having the blood of some common 
ancestor . Affinity arises from mar 
riage onl y , by which each pa r ty becomes 
related to all the consanguine! of the 
other party to t he marriage ; but in 
s uch case these respective consanuiniei 
do not become r elated by affinity to 
each o ther . In this respect these 
modes of relationshi p are dissimilar: 
1 Bla . com. , c . 15, p . 434, Christian's 
notes to s ame; 15 Vin . \br . 246 . The 
relationship by consanquinity is in its 
nature incapable or dissolution, but 
t he r el ationship by affinity ceases wi t h 
t he dissolution or the . ~rriage whi ch 
produced it . Theref or e , though a man 
is by affinity brother to hi s wife's 
sister, yet upon the death of h is wife 
he may l awfull y marry her sister. 

The following cases appear to hold tha t the death of a 
s pouse does not sever the relationship of affinity: 

"The relat ion by affinity is not lost 
on the absolution or the marriage any 
mor e t han a blood relation is lo st by 
the death of those from whom it is 
der ived. The dissolution of the mar 
ri age , once lawful, by death or divorce 
has no effect on tho issue , and can have 
no greater effect to annul the relation 
by affinity." Spear v . Robinson, 29 Me . 
(16 Shep.) 551, 545 . 
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"Where a defendant during the l i fe 
of her husband stood in the fourth 
degree of a ffinity to the chancellor, 
a s her husband was related to him in 
t he fourth degree of consanguinity, 
the death of the husband did not 
sever the tie of affini ty where t here 
was living i s sue of t be mar riage in 
whose veins the blood of both parti es 
was commingled , s i nce the relations hip 
of affinity was c ont i nued t hrough the 
medium of the issue of the marriage . " 
Paddock v . Uells, 2 Barb . Ch . 331 , 333 . 

The fol lowing ca ses appear to hold unequivocabl y that t he 
relationship by affinity ceases with the dissolution of the marriage : 

"Rel at i ons hi p by consanguini ty i s in 
its natur e incapable of dissolution , 
but relations hip by affinity ceases 
wi t h the dissolution of the marriage 
\1Lich produced it . " Blodget v . Brine
maid , 9 Vt . 27, 30; Aelly v . Neely, 
12 Ark . (? Eng.) 657, 659 , 56 Am . Dee . 288. 
Hence t hough a man is by affinity 
brother to his wife's sister , on the 
death of t h e wife he may l awfully marry 
t he s is ter . Kelly v . Neely , 12 ~k. 
(7 Eng . ) 657, 659 . 

"A j us tice whose br other' s widow became 
t he wife of plaintiff's brother , of whi ch 
marri age there was no issue, the wife 
being dead at t he time of tria l, is not 
rela t ed by a f fini ty to plaintiff . " 
carman v . Newell (N •. Y.) 1 Denio, 25 , 26. 

Likewise, i n t he case ot Bi gelow v . Spr ague , 140 Mass . , 
l . c . 428-429 , t he Court said : 

"During the tri al Bi gelow moved that a 
juror should be withdrawn from t he panel 
on account of h i s r el ationship to Sprague . 
It appear ed t ha t an uncle of Sprague 
married an aunt of the juror , and that 
t wo uncles of the juror married aunts 
of Spr ague, but that each of t hese mar 
riages had been dissolved by the death 
of one of the parties , and it did not 
appear tha t t here was issue of a ny of 
t hem living. The court rightly ruled 
that t he juror was not related to 
Sprague . " 
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cor.rcLUSI ON 

In View of the foregoing, it is t ·he opinion of this 
department t hat if the county judge in question has no children 
born of t he marriage a foresaid, and his wife pas sed away prior 
to t he appointment, the relationship by affinity as contemplated 
by the constitut ional s ect i on is dissolved and said county judge 
could not be ousted by quo warranto proceedings for a violation 
ot Secti on 13 of Art icle XIV of the Constitution of t he s tate of 
L i ssouri . 

There are three ways in which a marriage may be di ssolved, 
viz .: by death , by d i vorce or annulment, and we think they are on 
a par ity. We are not unmihdful of the fact that ouite often the 
ties of affection tor t he husband' s relat ives or the wife's 
rela tives remai n intact after the dissolution of the marriage , 
and to all intents and purposes the s tatus does not change . 

Upon the dea t h of either s pouse, the living spouse may 
r emarry and t hereby contract new r elatives by affinity . There are 
no limits to t he number of marriages or dissolutions ; hence, it 
mi ght be said that during t he course of year s, by marriage and 
dissolution, a person could become related by aff inity to half 
the population of his county, and he would thereby be precluded 
from ~aking any a ppointments of any relatives by affinity for 
fear of forf eiting his office . 

we t herefor e adopt the above conclusion , i . e . , that t he 
county judge 1n ouo sti on will not forfe i t his office by appoint
ing hi s deceased wife's firs t cousin as janitor , providing t here 
are no living children born of t he marri age af oresaid. 

AP ROVED : 

OWN : .AH 

ROY ,tcKITTRICK, 
Attorney Genera l . 

Respec t fully submitted, 

OLLIV .R • ~TOLEN , 
As sistant Attorney General . 


