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such employment does not conflict 
with his position as superintendent. 
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. . !hts w1ll acJutQtiledge rece.1pt of your letter of November 8, 
19.$4• x-e·ques'bing an op1nton ot thla· ottioe. on the t'olloWing 
q,ueltiont 

"(Jan a P•~••n . emplorea ait · St,tper1nten4•nt ot 
a fltate~, · ll<>ap!.tal1 111 p~ol'14•4 ._,_ the rulea 
and reg\i~tfbtona or th$ Sii'at• Merit $ystem, 
a¢c.uapt emplo,-.ent by t~ .lillive;..s!'by ct Nis• 
eur:t duri~ his tentw-e ct $:f'.f1~e as Super• 
:S.ntendentrf . 

Iil is asst.mted t~om this requE!\a:ti tba:t the contemplated employ• 
ment of th.e supertnt$ndent 'by the ~nlVEI)Jts!ty of Missouri would be 
in tlhe nature of part-ttme $t11plo;yment and that during such part• 
time mployment, the superintendent could continue to per:form the 
duties o:t and act as superintendent of his state hospital. 

The basic p,r;Lnc,ples upon vh.1~h- tbis probl$Tl should. be deter.
nrl.ned have been ex.preased by the 81lP1'0me Court of" M1ssour1 en bane 
in tne ease of State &1t rel McGaughey 'V. Grayeton, 163 SW2d .335, 
l.o • .3391 349 Mo .• 700~ where the OO\Wt ... xpressed as _its view that 
the oomnton law was well eattled · that public ot:l'1c1als were by the 
eommon law prohibited from holding lJJ.Oli& than one o.fti.ce at the same 
time only when such of:fices 1iere 1ttcompatible1 that la, where the 
duties of the various of.fices were ino~nsistortt, antagonistic, re• 
pugna.nt, or conflicting. ln this connection the court se.idt 

"The settled: rule or the ooxmnon law pro• 
hibiting a publio of.f1cer from holding two 
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incompatible offices at the same time has 
never been questioned. The :respeetive 
functions e.nd duties ot_the particular 
offices and their exercise with a view 
to the public interestturhia}l the basis 
of determination in each case. Cases have 
turned· on the ·question w:tt~ther·such duties 
are inoon __ s1stent, ant e.g. o_niat_••_s.c __ · •· ~ep.ugnant 
or eontl1et1ng as whe:t"e, f'OP example, one 

. . office is subordinate oX'· accountable to 
the.ather.tt 

. .. '' 
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.. -l.'his a()o t~1ne. has .b:een followed l.tkewise by the S t • Louia 
Court·ot Appeals in the more recent .case of Bt"uoe .v. City of St. 
Louis, 217 8W2d 744, where the court said: 

"The limitation at com.m.op. law upon the hold.• 
ing of two or more offices at one and. the 
same time extends no farther· than to prohibit 
the holding of incompatible ofticelh Any 
further inhibition must be ponstitutional·or 
legislative. 42 Am.Ju~. • Public Off'icera, 
sec .. .)9•" 

As ls pointed out by these oaaes 1: the common le.w only pro• 
b.ibits an official holding more than one position in the state 
where surih positions are incompatible. Any further prohibitions 
against .such dual employment mu,st 'be by speoifi<J provision of 
either the constitution or statutes. A search of the Constitution 
ot Missouri and the Missouri statutes has failed to reveal any 
prohibition·againat such dual employment as you mention in your 
request. However, it should be noted that Rule 6.4 (e) of the 
rules and regulations of the Personnel Advisory Board ot the 
State ot Missouri provides as !'ollowst 

n (o) Conflicting Ernpl.ong.ent... No employee 
shall have conrlioting employment while in 
a position subject to the provisions of the 
Law. Determination of such eonfliet shall 
be made by the Director and the appointing 
authority." 

Under this regulation, the same as under the general common 
law rule against one person holding two incompatible offices, the 
question resolves itself into one of fact as to whether or not 
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Mr. B. E. Ragland, Director 

the duties of the two ottioes will conflict or interfere with 
each other·. As you will note, the regulation quoted above pro
vides th.a:t this detel'mination of faet as to any con!'liot is to 
b& made "by the Director and the appointing authority." 

CONCLUSION 

There:t'ore, it is the conclusion of this office that there is 
no·legal prohibition against a superintendent of a state hospital 
accepting employment. by the University of Missouri during hie 
tenure o£ oti'ice as superintendent if the two employm.ents are not 
incompatible and do not conflict, and the factual determination 
o'f whether or not there is such incompatibility or conflict is 
to be made by the appointing authority and the Director of the 
Personnel Advisory Board where the employee comes under the state 
merit system. plan. 

The foregoing opinion, which I hereby approve, was prepared 
by my Assisi1ant ~ Mr. Fred L. Howard. 

Very truly yours, 

John M. Dalton 
Attorney General 


