
ROADS PN~ BRIDGES: Commiss ioner of Special Road Distrlct -
while employed by District - cannot 
recover for loss of time and medical 
care . 

February 1 6 , 1942 

hon . ~ . u l i ver Rascn 
Pr osecuting Attorney 
Jefferson County 
-iillsboro, 11 ssouri 

FILE _ 

Dear ~ir 1 J 
We are in rece J..pt of your r E.; quest for an opinion, 

w1 ~ci r E.;aua as follows : 

"The De Soto Spec J.a l hoad Di str i ct 
ia a spec i al road di stri ct in t hi s 
county . ln U.te early part of 1941 
one of ~.e commJ..asiontrs was do _ng 
so r e .'tork upon soxne of t L e ..L)istr i ct 1s 
equ ipment and was injured-- receJ.ved 
a br oken leg . 1I.s com ission~r wa s 
anu still ls t .ue treasurer of t _a t 
Distr i ct . 

"'l'he .Jistri ct paid approximately 
~ 150 .00 or ~ 175 .00 for doctor bills 
for tile i njured commissioner; ana 
on i.lecember 13, 1941, pa id. Lim 
, 600 . 00 for los e of time . 

"'l .c e r eport of t.t e commiss i one r-s 
sLowing t1 ese i t- erns was f i led witl! 
t 1e county court recen t l y i n ac
cordance w1t t n e provisions of 
Sect .1on 8699 h . ;:3 . mo . 1 939 , Tr.e 
court r efused to a pprove t .c.e se , tle
ment because of tl_ese i tern s . 

"~1.1:-at ~urisdictlon u.oes tr.e county 
court h&Ve in tl ... s matter, and is 
ti ... ere any act ..~.on t r at t .t.ey may take 
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for recovery? In s eneral what 
action for recover~ shouL ba taken 
ana. b-y wnom?" 

From your r eqQest I am assuming that t he special 
road district was for •. ed unde r ~ action 8673 .~ . s . 
Io.i ~ so..:ri , 1 939 , w . ich is commonly called t he "Ei gh t
Mile Square rloa.d .~. istrict." 

Sec t i on 8674 ~t . S . 1 •• i ssouri , 1939 , sets out t he 
powers of such spedial road d i s t r i ct . It was held 
in t he case of Ar.le~ican · ire Alar.o. v ompany v . Eoa_-·d 
of Police Cor.uni ssio~ars , 227 S . • 120 , that a special 
road. c.ist rict :' o~ sesses poM3r of suin,?; and bein~; sued 
anC. of havin.; a canton seal . 

Co.rl.Olissloners of ~ pecial doa ..... 1.1istrlcts , as 
orgunl zed under ~ ect _on 3673, supra , are appointed un
der Section 8675 R. S . Lis s m1ri , 1939 . 

The po~ers of the Boara of ~ommis sloners are 
set out in ~ect ion 3682 H. S . t:Lsso .... ri , 1939 . 

Under Section 8699 ~. s . Mi s souri , 1939 , i t is 
t he a.uty of t:C.1e Foa r d to make an annual settlement 
with the county court and s aid settlement shal l con
t ain a ful l ite i zed statement of all moneys received , 
and for ~7hat purchases t h e same have been expended, 
g ivi ng each particular item. There is a penal sec
tion , whicn is ~ acti on 4483 'i. .' s . il'i issouri , 1939 , which 
provides for t ag punishment of fraudulent disburse~ents 
of moneys. This section was construed i n t he case of 
State v . Hol der , 72 s . h • (2d ) 489 . In that case, an 
at tempt was made to p~~3ecute a road commissioner 
ho had received pay for ,-.ork perfor med in t he road 

distr i c t . The rca~ district involved i n that case 
was a road district crvn~ ~ed under Ar t icle 11 , 
Chapter 46 , which is a special road district under 
the benefit as s essment plan. Under t his road dis
t r ict system t h o road district mus t contai n not less 
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than six hundred ana. fort~; acros of l an<i , b u t t he same 
r easoning of law would appl y t o th~ road di str ict known 
as t he 11h i ght-mile s (4uare road di s tri ct" as organized 
under Section 8673 R. s . 'Ussouri , 1939 . The court, 
in that case , at pa&e 4 90 said: 

" * ·:l- * I t was not chlirged tha t 
respondent d id not perfor m the l abor 
for whi ch t he claim was allowed or 
that t he dist rict d i d not recei ve 
full value ther ef or . The pr imary 
pur J OSe for which money of a special 
r oad di strict is t o be expended is 
for the up~eep of t he r oads of t he 
district . The money was , ther efore, 
a ppropriated and expended for the 
s pecific use i ntended by the l aw. 
In other words , the facts alleged in 
t he information disclose, without 
doubt , t hat t he funds were not di
verted from t heir proper channel . 
The diversion of funds was t he evil 
s ought to be r emedied by the section 
in question. " 

We find no l aw for the PSf ment for loss of t i me by an 
injured empl oyee of a special roau district . 1 e also find 
no law for t he payment of doctor bills of approximately One 
Hundred and Fifty to One Hundred ueventy- five Dollars . 

Under t h e p rovisions of Sect ' on 8680 R. S . l.to ., 1 939 , 
t he commissioners of t he special r oad distri ct aro to 
s erve i n that capacity without co npeneation . You also 
ask in your r equest whether or not the county court may 
t ake any action for the recovery of the money illega lly 
di sbursed t o the commissioner s . Under Section 8699 R. s . 
Missouri , 1939 , t he board of commissi oners of a s ;:e cial 
road distr i ct settle with t he county court by a full item
ized s t atement of all moneys received and from what sources 
received , and for what purposes the same have been expended. 
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The -noncy beltJ...., t ...... o property of t'-e rosd ctistr ict , nny 
act ion .. hct is br ou¢ht for tLe i lle_,al disburse ant of 
t he specia l road fund 'rtay be brought by the special 
r oac... distr i ct and cannot be br ou{ht by t he count y cou.rt . 

A t axpayer uho has uny inter&&t in the subject of 
any s.ct.:on mn; b r ine nn c.ct or to r ecover the 10noy 
illebalv Clsbursed , i f tlo s~ocial roau di strict doe s not 
brin~ such an action or r efuses to br .:nc such an act~on . 
If such nn actio.t i s br-. ught by a taxpa~v r upon the r e 
f usal of a specia l road di strict t o f ile a suit for the 
r ecover y of the money .ll ogall y disbursed, the special 
r oad district could be made a part y to the suit . I t was 
so hel d in Lt . Paul & Kansa s City vhort Line ~ . ~o . et al 
v . United ~tates Fi delity & Gunr~nty Co ., 105 s . \ .. (2d) 
14 , 1 . c . 20 , where t he court sai d : 

" 1oreover , it :nust be borne in mind 
t hat tl.ds is a suit in et,.uit~ fl.nd 
that t he r u le in r eference to such 
suits is th&t every per son havi ng 
any •1at erial i nt er ost , legal or 
beneficial, in the sub ject matter 
is pr operl y mede a 1a rty . Breimeyer 
v·. f tar Bottl ing Co ., 1 36 !o . hpp . 
&4 , 117 s . ·' · 119 . 

"It is provided by section 700, 
Revised St atutes of 1929 ( .o . ut . 
Ann . ~ec . 700 , p . 909 ) : ' All 
persona having an inter est in the 
subject of the actlon, anu in ob
taining t he relief demanded , may 
be joined a s plaintiffs , except 
na otherwise provided in t his 
articl e . •" 
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.lso , 
• ( -V. ) 

fl : e case o f -->'11.i ... h ct n l v. Eendr:i.c ~s , 13G 
44~ , 1 . c . 4:~ , ~he coLr~ said : 

" It ls a f a lllar prlnc~pl of equ i ty 
that 1 . A. h as a ca.:se o _ ac t:on a 
law, w•··1c h he t. lo.1c can as ~ert , "JUt 
1n !'i::J. cr ,J . !1as an .:.n tcr e r. t , an~ "· . 
r efLls os to .:::>r lll0 t he J · .:.t a~,. la~ , • , 
b y allc i~J a prop-· ~e .an~ an~ a 
refusal o A. ~o br_n. t ~ s Lt , can 
s uccessfully m.alnta in an act ion 1 '1 
eq~1t· to recover for 1., beca'~e u . 
ls intere ~ teG. .1.n t:1e reco\ er~ an ... 1 t 
is A.' s dut~ to b r inG t : e s ui t . " 

In tl"a 1; ca::~o tJ e cou~ t also 'lel d tha t t e nunic ipal cori)ora
tion , w lc 1 . th-s req..1est i s t ·e spe~ial l·oau c.. istr.:.ct, 
ha u a plain cause o f a c t io1 for 1oneya llle all~ disbursed 
anc:. t "lat also a taxpa ; er , upon r e f sal o f t he specia l roaa 
d istr ict to brl~ such a n actl0" , mo.:r brln~ t'o act .:on , 
provldod ~ e special roau Jl s ~rlct uas ~ade a party to 
the B •~l t . I n tha t caso t he co- rt , a t pa0e 4.56 held : 

"In Sta te e.x rel . Puchanan County v . 
_l.'ulks , 296 !.'o . Gl 4 , l oc . cit . 035 , 
24.7 .... . t. 12~ , loc . ci t . 135 , i t is 
a Jain salu : 1In 7 F. . c. L. 965 , it 
ls sald : " If a c o~.o.nt.,; "•as a plain 
cau, e of action for an lnjur·· ..... ono 
to i t , wh lch sho .l d b ~ enfor ced for 
t he pr0toction of lts cltizons or 
taxpayers , an...a. lt ~o lfern in.., b oard 
rof'uses to ass ert sucL cause of a c 
tion , i n so~o juris~fctions any 
citizen , -~r rec.~ on o •. 1- 1n L ·oc t 
i 1terest , ma cuo , l n behalf of 
hiutSO lf ana oth ,rs siJ!lllarly s t tua ted , 
t he pel won a a .inst wt--o., t."'.e cause of 
ac tJ. ':>J.l exls ts , anc. .. ~ere by enforce 
t o t~l.Jhts o~ the cotJlt"T . An lil{o-
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~i se wtere an unjust and i llegal bur
den is being i•t'liJOsed on the te.xpe.:, era 
by a count y , or t he toney or property 
of t e county , to r eplace which taxa
tion •rust be l evied , is beinc wasted 
or s quandered, a taxpayer has such a 
direct interest that a b ill to enjoin 
t he threatened burden will lie . u New
meyer v • • Ussouri & ...J . R. Co ., 52 ~to . 
8 1 , 1 4 Am . Hep . 394 ; Clli'sOn v . Sulli
van, 284 l[o . 3 53 , 361, 223 ~ . \ . 571 ; 
Harris v . Lan~ford , 277 uo. 527 , 533, 
211 0 . t . 1 9 . • 

" In Castil e v . &tete Hi ghway Commission, 
31 2 Mo . 244, loc . cit . 262 , 279 s . r . 
673 , loc . cit . 675, en bane , it was 
held tha t t he pl aintiff s , as taxpaye r s 
could maintain t he suit if the St ate 
HiGhway Co~ssion was a cting unlaw
fully , and , concern .. ng t 1i s quest ... o , 
s aid : 1 -~;. .. - ;c. If pl a i n tiffs are 
resident taxpay.Lng citizens , the cost 
of constr ucting h i ghway s authorized 
by l aw will bo paia , not by the entire 
public, but by the t axpaying cl as e of 
which pl ainti4fs are members, and 
which they here r epr e sent . If funds 
be raised by t axation , and expressly 
set apart by law for t he construct ion 
of certain highways designated by stat
ute , a r e ex~ended upon othor and dif 
f erent highlays not aut hor ized by l aw , 
as p l aintiffs specifically plead, the 
necessary tonclusion from the fact s 
r)l..._t:;..lod is that the burden of taxation 
on resident taxpayir~ citizens will 
be increased . The roads l awfully de s ig
nated will have to be construc t ed and 
maintained out of additional fund s 
r ai sed t o r~place ~oney unlawful ly di
verted . Fai l ure to allege t he ultimate 
fac t tha t pl a i ntiffs ' t axes will be i n-
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creased when this conclusi on neces
sarily arises fro 1 facts sufficiently 
plea~oc , is not caterial . * ~ ~ ' " 

C NCLIJSION 

I n view of t h e above aut horities it is the opinion 
of t his department t hat a special road dist rict is a 
corpora tion and derives its entity sol ely from the 
atatutes and under t ho facta in your r equest t he county 
is not a proper party t o suit to recover money illegally 
disbursed by the commissioners of the special road di s
trict , but t he suit must be f iled, either by the special 
road district, or upon their r efusal, by a ~axpayer . 

\.e are further of t he opinion that the road cort
missi onor menttoned in your ro ~uest is not entitl ed to 
receive reimbursement for ~odical attention or for los~ 
of time . 

P.espectfully submitted 

VJ • J • BURKI; 
Assistant Attor ney ~eneral 

AP2RJV:.D: 

ROY ,JcKITTRI CK 
Attorney General of 1U ssouri 
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