HIGHWAY ENGINEERS =~ County Highway Engineers not

entitled to mileage in counties
of twenty thousand to fifty
thousand.

/{ L January 30, 1941 \/25A

Hon. W. Oliver Kasch
Prosecuting Attorney
Jefferson County
Hlllsboro, Misaourl

Dear oSir:

We are in receipt of your request for an
opinion, under dste of Januery 2, 1941, as follows!

"By virtue of Laws 1939, page 674,
the County Surveyor becomes the High-
way Engineer of this county, snd his
salary as highway engineer shell be
not leas than twelve hundred dollars
per annum, nor more then two thousand
dollars per annum &s shall be de-
termined by the County Court.

"Is the highway engincer entitled to

‘recelve expenses, such as milesge, 1in
addltion to the salary determined by

the County Court?"

Section 3011 es found in Lews of 1939, P,
€674, 18 in part as follows:
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¥The county court of the several
counties in this state may, in their
discretion, appoint the county sur-
veyor of thelr respective counties
to the office of county highway engl-
neer, provided he be thoroughly
qualified and competent, as required
by this article; eand when so ap-
polnted, he shsall receive the compen-
-aation Plxed by the county court, ss
provided 1n sectlion 8008, in lieu of
all fees, except such fees as are
allowed by law for his services as
county surveyor: * 3* H* %
Provided, further, after Jesnuary 1,
1941, that in all counties in the
state which contain, or which may
hereefter contaln not less than

"~ twenty thousand inhsbitants or more
than rifty thousand inhablitants the
county surveyor shell be ex-officilo
county highwsy engineer, and his
salary as county hlghwey engineer
shall not be less than twelve hun-
dred dollars per annum, nor more
than two thousand dollars per annum
a8 shall be determined by the County
Court."

An examination of Article 8, Chapter 42, R,
Sa. Missourl, 1929, as amended by Section 8011, passed
by the Sixtieth Genersl Assembly, which article per~
tains to the offlice of county highway engineer, fails
to disclose any statute or provision suthorizing the
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payment of mllesge to a county engineér lawfuliy en~
gaged in the discharge of his duties,

The courts of thils Utate have consistently
required an officer seeking compensation from the
public treasury to point out the authority for the
payment of such compensation, This rule may be
1llustrated by the two following cases: In King
v. Riverland Levee Dist., 279 5., W, 195, we find

“the rule set out as follows: (1. c. 196)

"It is no longer open to guestion but
that couspensation to a public officer
is a matter of statute and not of con-
tract, and that compensation exists,
if 1t exists &t all, solely as the
crestion of the law and then 18 lnci-
dentsal to the office. State ex rel.
Evans v. Gordon, 245 io. 12 loc. cit,
27, 149 5, W. 6383 Sanderson v. Plke
County, 195 ko. 588, 93 5. W. 94%;
State ex rel., Troll v, Brown, 146 Mo.
401, 47 5. W., 504, FIFurthermore, our
Supreme Court has clted with approval
the statement of the general rule to
be found in sState ex rels Wedeklng v,
- MeCracken, 60 Mo. Appe loc. cit, 656,
to the effect that the rendition of
services by & publle officer is to be
deemed gratultous unless a compensa=
tion therefor is provided by statute,
and that if by statute compensation
is provided for in a particular mode
or manner, then the officer is cone-
fined to that manner and is entitled
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to no other or further compensation,
or to any different mode of securing
the same. OState ex rel, Evans v.
(Gordon, supra."

L

More recently the Supreme Court has afflrmed the
sbove principle in Nodawasy County v. Kidder, 129 B.
W, (ed) 857, 344 Mo. 795, 1. ¢, 801, where it is
astated as followa:

"The compensation of a judge of the
county court, 1n a county having less
than 75,000 inhablitents 1s fixed at

$6 per day for each day necessarily
engaged in holding court, plus five
cents per mile for each mile neces-
sarily traveled in golng to and re-
turning from the place of holding
county court, and such mileage shall

be charged only once for each regular
term, (Sec. 2092, R. S. 1929 {(Mo. Stat,
Ann., sec. 2092, p. 2664), as amended
Laws of o, 1931, pp. 190-121.,) 1In
addition a judge of the county court

is allowed 5 per day for each day he
sits as a member of the board of equall-
zation and board of appesls. (Sec.
9818, R. 8. 1929(¥o. Stat. fnn., sec.
9818, p. 7915).)

"The general rule is that the rendition
‘of servlices by a publlic officer is
deemed to be gratuitous, unless a compen=-
satlon therefor i1s provided by statute,
If the statute provides compensation in
& particular mode or manner, then the
officer 1s confined to that manner and

is entltled to no other or further com-~
pensation or to any different mode of
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securing ssme, Such statutes, too
must be strietly construed as against
the officer. (State ex rel, Lvans v.
Gordon, 245 Mo. 12, 28, 149 8, W, 638}
King v. Riverland Levee Dist,, 218 iio.
App. 490, 4935, 279 S, Vi, 185, 1963
Stete ex rel Vedeking v. McCracken,

60 Mo. App. 650, 656,)

"It is well established that a public
officer claluing compensation for
officisl duties performed must point

out the statute authorizing sueh pay-
ment. (State ex rel. Buder v. Haclmann,
305 Mo, 342, 265 3, W, 532, bi43p State
ex rel, Linn County v, Adams, 172 Ko,

1, 7, 72 8. W, 65563 Williams v, Chasriton
County, 85 Mo, 645,)"

CONCLUGION.

In view of the roregoing, it 1s the conclusion
of this Dlepartment that a county surveyor becoming
the ex~offlcle county highway engineer by virtue of.
Section 8011, as amended in Laws of 1939, P, 674, in
countieg of not less than twenty thousand nor more
than fifty thousand inhabitants 1s not entitled to
any fees for milesge incurred in discharging his
duties aa such county hlghway engilineer.

APPROVEDS ' '
Respectfully submitted,

COVELL R. HEWITT - .
(Acting) Attorney General ROBHRT L. HYDER
Assistant Attorney General
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