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PROSECUTI NG ATTOR~YS : May retain a s own fees provided in 
Section ?88? , R . s . Mo . 1929 , i n addition 
to sa lar y . 

Apri l 14 , 1936. 

0 
v\"r 

F J f ED 

Hon . Owen ~, . .. awlings , 
lrosecuti ng ~ttorney , 
~arshall , ~issouri . 

Dear o.>i r : 

-1e have your req ues t fo1 a n o~lnion under do.te 
of Apri l 8 , 1936 , as foll ows: 

"~lease advise me as to whet~er or not a 
prosec ~ting attor ney for Saline Count y , 
r issouri , can le ally r et a l 1 as his own 
t he f ees provided in ~action 7887 of the 
.devised Statut es of .. issouri , 1929 , when 
earned i n poll t ax suits prosecut ed by 
him on behalf of t he co~~sioners of 
special road dist r icts in ~aline ~ounty , 
Lissouri . ' 

Section 7887, .. . s . of .. o . 1929 , provide s that: 

"Tie 'jrosecuting attor neys sha l :!. &"">p ear in 
beha l f of the road distri cts of thei r 
resnective counties when suits a r e br oueh t 
a gainst ~oll tax payers , and shal 1 r ece i ve 
a f ee of five dollars f or each j ud~ent 
obtained aga inst the defendant , l''hi oh shall 
be taxed ugai nst the defendant as other 
cost s i n the ca se . 3~ 1d fee shall be re
t ained by t he prosecuting attorneys i n 
addition to their salaries , to cover~heir 
ex penses in a t tending on the trial of s&id 
ca~es: rrovided , tha t no such tee shall 
be recovered a. t, .... iast e.ny defendant unl e ss 
t Le ~awe snall be separ~tely stat ed in 
s~ons ~nu said defendant thereby f ully 
noti f i ed and ~1ve~ an opportunity to pay 
sucL t~x and avoid j udcment . • 



Hon. ~ven c. Ra«lincs - 2 - April 14 , 1936. 

' 

The above section provides that the fee is to be 
retainea by the prosecuting attorney in addition t o his 
salary , to cover his expenses in attendinb the trial . 

O)ection 11315 , .1." . s . of •. o . 1929 , 1?rovides that: 

~rt shall be tho duty of the prosecuting 
attorney to ch~rbe ~pon behalf or the 
county every fee that accrues in his office 
and to receive the sawe , and at t ee end of 
each ~onth , pay over to the county treasury 
all uoneys collected by hiiD as t ees , taking 
two receipts therefor , one of ~hich he 
shall i wmediatcl y til e with the clerk ot 
the county court , end shall at the end or 
every quarter .-;alee out an i teclzed and 
accurate list of all fees in his office 
~~ch have been col lected by hin, and one 
of a ll fees due his office ~hich have not 
been ~aid, giving the na~e of the person 
or persons paying or owinp the same , and 
turn t he same over to t he county court , 
stating that he has been unable , after the 
exercise of di l igence , to collect the nart 
unpaid--said report to be verified by 
affidavit--and t t shall be the dut y of the 
co unty court to cause the fees unpaid to 
be collected by law, and to cause the sa~e 
when collected to be turned over to the 
count :; treasury . n 

The question presented is Tmether by virtue of Section 
7887, supra, the fee cc.n be le{!.f...l ly retu1ned by the pr osecuting 
attor ne) in addition to his salary, or whet ner sane , when col
l ected , L4USt be account ed l'or and turned oyer to the state 
treasury. 

In the case of Duff v . t-.arr , 91 Lo • • s.pp . 1 . c . 21, the 
court s eid: 

~courts are ~arr, nted in considering 
the prior state of t he law and changes 
i n the l aw in ascertaining t he p urpose 
of uny statute . It ib the intent ot tho 
l all t:hich furnishes the best light to 
reach its ~eaning. ~ 

Section 11315, supra , first ~de its appearance in the 
statutes in the Session Acts of 1913, p . 109 . 
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Hon . OWen C. titt.llinbs - 3- pri l 14, 193e . 

Section 7887, s upra , first made its appearance in the 
statut es in the Session Acts of 1917, 3ec . 34 , p . •57 • 

. ~ter t~e enaet~ent of ~ectio~ 11315 , s upra , i n the 
yetr 1913, t he pr osecuting ettor ney could no longer look t o 
t he various f ees provided his of'f'ice to suppler.J.ent his :Jalary , 
but ~ust turn D~~e over t o the count v treasury. S~ch was t he 
sta t e of t he l~w ·when ·:i ection 788? , s uora , was enacted four 
years later in 1917 . 

It i s apparent fro~ t'"e history of t he two s ections 
that t he _ogislature i ntended to e:xc e') t f'ro1.- the provisions of 
clection 11315, supra , t l'e =ce earned by tl •e proaecuting at t or ney, 
and to u.ll m; the lavter ·\,o rett..in sat..e lu addition to his salary, 
to cover his c:xoe~ses i n attena.int. t r ial i n behalf of special 
road distri cts fo1 delin~uent poll tax . 

In vie1o1 of t he forecoinb , we a re of t he opinion tha~ 
t he pr osecutL1_; attorneJ for v&line County, - issouri , can legal ly 
retain l:iS his OHn the .. ce& pi'OVided in uection 7887 , :h • .J. wO. 

1929, when earnc. d i n poll t.a:x ~ui ts ~r·o s ecuted b:; h i u on behalf 
of the C OL~~s~!oners of specia l roud uistri cts in ualine County , 
i..issouri . 

AP ROVED : 

J OHN .i. H0l!'F'1.Al'T , Jr . , 
(Acting ) Attorney General. 

lf~ : HR 

h esgectfully subt~itted, 

, ~ ·· · Ow o.~h • .'Ytu. ... .J, 

.t\.Ssistant httorney General. 


