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SC HOOLS: Money found in the teachers ' fund may not 
be transferred to either incidental fund 
or building fund , directly or•by subterfuge . 

,, ... 'P 1 
November 27 . 1935 

Hon . J . ~ . Pinnell 
Prosecut i ng Att or ney 
JJ!CDonald County 
f 1nevllle . w1ssouri 

FILED 

Dear Sir : 

~his is to a cknowl edge your l e t ter dated No-
vember 19 , 1935 , as fo llows : 

"Dur ing t he year 1934 and prior 
years , some of the r ur a l school 
)districts in this , ~cDonald 
County , accumul a t ed surpl use s of 
approximately 300 . 00 i n the 
t eachers • funds which up to thi s 
time a re i n tact . -

because of better conditions ,~ore 
state help etc., those funds are 
not and will not be needed for 
payment of t eachers • sal aries . 

These same schools are gr eatl7 ln 
need of repairs t o their bu~ ldings , 
addit ional equipment , bookP etc ., 
and coul d use ouch sur pl uses t o 
gr eat advantage if t here i s any 
legal way to transf er t hem to the 
incident a l funds of t he d i s tricts . 

Can s uch t r ansfer be l egally made? 

'J.'he County Superintendent 1 who r e
quest s this opin ion , su~~ested that 
t he districts mi ght l ega l l y draw 
warra~ts to t he teacher s , on such 
funds , present the warrants t o t he 
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Count y Treasur er f or payment 
and _Ave the amounts credited 
to the incidental fund of each 
district . 

Lecauao of these surpluses 1n 
this county , the corporations 
refuse, of course , to pay a 
fiUOta of school taxes equal 
to tpat paid by persons • . 

In the future, we will arrange, 
of course, eo that we shall not 
be embarrassed (?) with such 
sur pluse s . " 

Section 9311 R. s . Missouri 1929 provides for 
the payment of district indebtedness, and said section, 
in part , nrovides as follows : 

"Upon t he order of the boar<:l 
of directors, it shall be the 
duty of the district clerk to 
draw warrants on the county 
treasurer in favor of any party 
to whom the district has become 
legally indebted, 

The s pecies of i~dcbtedness must 
be clearly stated and should be 
drawn on i ts appropriate fund; all 
moneys for teachers• wages on the 
teachers ' fund ; ·all "!lonoys used in 
t 1e purchase of a site, erection of 
bulldin there on, and furnishing 
the same , on building fund ; and 
all other expenses to be paid out 
of t he i ncidental fund . " 

Section 9312 R. s . 1929 provides f or t he form of 
warrant and makes provision for transfer of funds from build
ing fund to incidental fund, under certain conditions . Said 
section , in part, progidea as follows : 
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The trea surer shall open an account 
for each fund specif i ed in this 
sect 1 on , -~ ')~ ~.. •n- ·.1' ~* ... ·J- ••• * ·!* i\ * * • 
No treasur er shall honor any warrant 
unless it be in the proper form and 
upon the a ppr opriate f und ; * ... * :: * : 

Provided, t hat the board of direc
tors shall have th~ power to transfer 
f rom t he incidental to the bu ilding 
f und such sum as may be necessary for 
the ordinary repairs of school prop
erty: Provided further, that in 
t he event of a balance remaining in 
the tiuilding fund afte r the purpose 
for which said fund was levied is 
a ccomplished, the sa id board shall 
have t he power to transfer such un
expended balance to the incidental 
fund . " 

I t is thus seen that the above two sections 
define t he three funds and provide the source from which 
each is derived . Provision i s also made tor transferring 
of funds from the incidental fund to the building fund,and 
vice versa , unde r certain conditions . However, nothing 
is found therein that permits the transfer of money from 
the t eachers' fund to any of the other t wo funds, or vice 
versa . 

In Consolidated School District v . Shawhan 273 
s . . ;. 182 , t he Kansas City Court ot Appeals had before it 
the question of liability of the board ot directors when 
said dir ectors commingl ed the three funds in one bank de
posit and d r ew warrants f rom the one fund . fhe Court, 
at page 184 , said the following : 

"Under our state law the government 
of a school district , as well as the 
handling of t he finances thereof , is 
vest ed in a board of directors duly 
el ect ed by vote. Their powers and 
duties are prescribed by statute . 
A trust is r eposed in them~ the 
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execution of which is frequently 
-ttended wit h difficulty and em
barrassment . bY accepting such 
trust each director obli ~ates 
himself t o nerform. the duties as 
the law directs, and if there is 
a misapplication of the funds . 
or any part ther eqf . the question 
for determi nation is as to whether 
or not the directors are personal
ly liable and may legally be re
quired to respond in damages 
therefor . " 

"Section 11223. (9312 R. S . l929) sets 
forth t he form of warrant t o be is
sued b\ school boards , a separate 
form for t eachers' fund . f or in
cidental fund, and for building fund • 
and provides that all money derived 
from the state , county , and township 
funds, and all money derived f r om 
taxation for teachers ' salaries , and 
all tuit i on fees, shall be placed t o 
the credit of the teachers ' fund ; 
that money for incidents~ purposes 
shall be kept i n the inc idental f und 
and all money for building pur poses 
in the building fund . Further , t h is 
section prohibits the honorlng of 
any warrant by any county treasurer 
unless such warrant be in proper f orm 
and drawn upon the proper fund ; and 
provision ls mBde that , in case of 
emer gency , t ransfers back and forth 
of t he incidental and building fund 
may be made by the board. 

The law as s t ated in the sect i on 
last mentioned is reflected in the 
opinion of this court in Clevel and 
Village School District v . Zion, 
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195 o . App . 299 , 304, 190 s . a. 
955, 957 , where i t is held that: 

' * * * oney collected by taxation 
for sch ool p~ rposes caLnot be di
verted f rom one f und to another. 
Certainly money in the teacher' s 
f und cannot be transfe rred to and ' 
used in the incidental f und.' 

It is l ikewi se true , and f or t he 
same reas on , t hat money in the 
teachers ' f und may not be used in 
the bui l d ing fund . That t h is was 
done 1n the caoe at bar stands ad
mitted. 0etendants contend they 
are not liabl e therefor . le t hink 
the Supr~me Court settled t his 
point aga i nst defendants ' contention 
in Knox County v . Humolt et al,llO 
~o . 67 , 19 s . w. 628 . " 

In vi ew of the f oregoing , it is our opinion 
t hat mon~ys in the t eachers' fund may not be legally 
transferred to eithe r the incidental or buildin ~ fund . 
It is our further opinion that said transte~ may not be 
made by subterfuge, t hat is , by drawing warrants to the 
teachers and have the teachers p~eaent the warrant for 
payment and deposit the ~oney 1n some other fund . 

We cannot unders tand why corporations should 
refuse to pay taxes l evied a gainst othe r persons merel~ 
becau.se there is a surplus in one f'und , namely , the 
t eachers ' f und . We are cognizant of the tact that cor
porations, e specially public uti llt lea, adher e to the 
construction that asees~ents on their distributabl e 
prope rty for school purposes, ' should be on the basis 
of the amount of monos ~eces~ar,: for school purposes, 
but s ee our opini on inclosed herewith dated November 
23 , 1935, to lion . J . R. Oliver, Clerk of the Count7 
Court of Dunk11n County , where in we specifically held 
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that the l evy is on t he average school tax rate and 
not on the amount necessary to operate the school . 

APPROV!::D: 

JOliN \1 . HOF 1<.-AAl" , Jr . 
(Acting) Attorney General 

J LH: LC 

Inclosure 

Yours very truly , 

J ames L. HornBoste l 
Assis t ant Attorney General 
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