OFFICERS: Cities of the Fourth Class shall elect and
qualify for Mayor and Aldermen in the following

manner: 2
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Bonorable Leo 4. Politte A
Prosecuting Attorney —
Franklin N
Guionm, Mi
Dear Sir:

¥e heredy ncknowledge your letters of April
10, 1934, reguest an opinion of this office. TYour
first letter nnalnu follows:

1 respectful 4+ an opiniom
on the tonw&r;%an.

*In the recemt city eclection in
Pacifiec, im Frankl
_ i twe aldermem were elected




Homorable Leo A. Politte - April 17, 1934.

Your second letter reads as follows:

®In commection with my letter of evem
m.1m::mntnuhih

until amo r election date, or is

the mayor required to sall a rrcm
nlnnu for the purpose of filling
these offices.

'Ilcthnmds if the officers ro-

ceiving
fied to hﬂ’oﬁm. will the persem

sent

ity electi or will & elesc-
tion hn galled to 7ill Shese
offices.*

Section 5, Article XIV, of the Comstitution of
¥isscuri provides as follows:

#Ia the absence of any contrary pro-
vhlo:& all otftutl Row o hersafter

to the
right mt r hou d’»
fice curing © ofham terns,
until Sheir munn 1!

elected or appointed amd qn.nﬂ.

You state thet the Ci armmnumy.r
the Fourth Class, and Section 8. Mo. llﬂl. nnthg
to elective ofﬂ.cus in cities of ho Fourth Class provides:

*The following officers shall de
elected by the qualified voters of
the city, and shall hold office for
the term of two years and until their
successors are eleocted and Tuﬂ“'
towwit: Mayor, marshal, collector amd
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board of aldermen, and the beard of
aldermen may de by ordinance
that the same person may be eleoted
marshall and collector, at the same
election, and hold both offices and
the board of aldermenm may provide by
ordinmance for the election of city
assessor, city attormey, city clerk
and street commissiomer, who shall
hold their respective offices for &
term of two years and until thedr
successor shall be elected or ap~-
pointed and qualified.®

Seciion 6952, R. S. No. 1929, prevides:

*So person shall be mayor unless he be
at least Swenty-five years of s 8
cifizen of the United States &
resident of the oity at the time of
and for at least one year mnext pre-
ceding his election. Whem two or mere
persons shall have an equal number of
votes for the office of mayor, the
matter shall de determimed by the doard
of alderman.®

Thus we see tha eities of the Fourth Class
the Mayor is elected for {MM none of the pre-
requisite specific qualifications refer to délinquent
taxes due from him $o the city. The electéd mayor is teo
hold office umtil his esuccessor is elected amd qualified.

Section 6963, R. 8. NMo. 1939, provides:

*The doard of aldermem shall, by or~
dinamce, divide the city into not less
than two wards, and two aldermen shall
be elected from each ward by the quali-
fied voters thereef, at the first gleo-
%ion for aldermem im cities ad
the provisions of this uthu?mh. suech
ol:cﬂu‘;:r aldermem, the ’;::::.:o;-
ceiving highest mumber o
Mu::‘ﬁl hold his ofﬂn{:ho
ears erson receiving
:u! hﬁnﬂ n‘&or of votes shall heold
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ltoomutormmimm
after each ward shall elect anmually
one alderman, who shall hold his of-
fice for two years."

Section 6964, R. 5. ¥o., 1939, provides:

*No person shall be an alderman umless
he be at least tventy-ome years of age,
a2 oitizen of the United States, and an
inhabitant and resident of the city for
one year mext preceding his electi

and a resident of the ward from

he is slected. Whemever there shall be
a tie im the election of aldermem, the
matter shall be determined by the beard
of aldermem; so, alse, in case the elec-
tion of am aldermam be comtested.®

Thus we see that in cities of the Fourth Class
the aldermen are elected for two years and nome of the

prerequisite specific Elumum refer to delinguent
taxes due from him to eity.

Under 6969, R. 8. No., 1929, providing the pe~
qnisi::lrnnnum for luldh. an office in a city of
the P Class, provides in part as follows:

8 & * Sjo person shall be elected or

pointed to any office who shall at
e time be in arrears for aay '
city taxes, or forfeiture or defalcatiom

in orﬂ«l or who is not a resident of
the city.

Thus we see that meither the elected mayor nor
the aldermen at Pacific, Missouri, who are de in
any city tax, including eity uro‘-t'- tax, can legally
take the prescribed oath as long as his tax remains de~
linguent.

If any elected officer has 111:’-111 taken his
oath of office, that is, taken the ocath office while
delinguent in his eity s kis oath has availed him nothing
for under the constitutufion and statutes writtem pursuant
thereteo, the prior officer holds over umtil his successer
has been duly elected and qualified. 1In ofther words the
elected officer is in no position to qualify for the office
until his city teax is paid, the paymeat of whieh is a con-
dition precedent to his right to take the oath of office.
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Bection 6970, R. 8. No., provides as follows:

"Every officer of the city amd his
assistants, and every alderman, Do~
fore emter upon the duties of his
office, shall take and subscribe to
an oath or affirmation before o-
court of recerd in tho u-t
justice of the peace _lz,
or the city o!.o tht ho sess
all the gualifications mnﬂbo‘ for
his office by law; that he will
rt the Constitution of the United
tates and of the state of Missofirlg
the provisions of all laws of this
state affeoting citlies of this oh-,
and the ordimances of the ci
faithfully demean himeself whi g
office; ¢h offiecial oath or
ation shall be filed with the city
clerk, Every officer of the corpora~
tion, vhen required law or ordim-
ance, shall, within fifteem days affer
h.l.c amhtuni or election, and before

um the discharge of ‘lll
Miu of of fice, 'f“':‘
city in such sum lnc l-'tlu
a® may be ordmu, con-

ditioned upon {orl
of his duty tht he wi

dlm‘ol to the ei

provided by law, mt mAy come mon-
hands. If any on elegted or

to any office fall to take sub-
seribe such cath or affirmati or to
aubﬂuhnhroqnhol. office
thall be deemed vacami. For any breadh
of condition of amny udb-d. nﬂ-r
s be instituted thereom dy the ouv,
.uypomhthmof city
to the use of such persomn.”

Sectiom 7, Article XIV, of the Missouri Comsti-
tutiem provides:

*The General Assembly shall, in addi~
tion to other ties ;rnldo for the
H towmshi g | L

town and towmmship o cers, on © c-
tion of willful, cerrupt or fraudulenmt
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violation or neglect of official
duty. & may be emacted to provide
for the removal from office, for
cause, of all public officers, nod
otherwise grw&dod for in this Com-
stitutionm.

QMS.‘ m' R. 8. ‘ou‘ m' ﬂm as
follows: o
*The mayor may, with the consent of a
majority of all the members elccted %o
the board of aldermem, remove from
office, for cause shown, amy elective
officer of the city, such officer
first given opportunity, together with
his witnesses, to be heard before the
board of aldermen sitting as a doard
of impeachment. Any elective officer,
including the mayor, may in like mammer,
for ecswmse shown, be removed from office
by a two~thirds wote of all the mem~
bers elected to the doard of alde
indepsandently of the mayor's approval
or recommendatiom. The mayor may, with
the consent of a ordity of all “I-
members elected to board of alder-
men, remove from office amy appointive
officer of the eity at will, and smy
such appointive officer may de wo re-
moved by a twoethirds vote of all the
members cleetedtge t':c :o-rd or.tmu-
men, independently of the mayor's appro-
:;1 or mmtmi mahrd 1:‘
dermen wmay pass nances regulating
the mamner of impeachmemts amd removals.®

Thus we see that pursuant to the Comstitutiom
the legislature did a law making it possible for &
mayor and board of aldermen, sitting as board of _

o remove from office, for cause shown, elective officer.

quali chbcum&nin office and affterwards made them-
selves subject to impeachmenmt.

CONCLUSION.

From the facts presemted in {otr letter it is owr
opinion that the problem st Pasifie, Nissouri, is mot a
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problem of impeachmemt of city oificers leavimg their
office vacant and necessitating a special election %o
fill their office. It is ocur opinion that the old
officers hold over until such a time as their successers
have qualified and are sworam im, amd should never
qualify, by paying their delinguemnt tax, and take the
oath, then the old officers hold over until the nex$

ral city electiom. We fail to find amy provisiom in

Statutes allowing those persoms receiving the next
highest vote to qualify as officers im cities of the
Fourth Class, as suggested im your letter.

Respectfully submitted

WE. ORR SAVWYERS
Assistant Attorney Gensral.

APPROVED:




