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' COUll'l'Y COURT : (1) Coun:e;, court only can purchase chemicals 
fo r use Jf co~rthouse ana county farm ; (2) 
County CLurt cannot donate cash for repair 
on city streets ; and , (3) Jounty court 

\ 
should deauc t five per cent Victory Tax 
from warrant dr awn on county treasurer . 

~------ ---..... January 26 , 19{3 

E:onorabl e Charles A. Prs.ther 
Presi d i ng Juds e 
~cotland County Court 
b.~emph1 s, 1ttlss o 1ri 

Dear Sir : 

Your reauest for an orticial opinion fro~ t • i s 
off i ce, da t ed January 16 , 19{3 , has been recei~ed. 

-
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Your first question is whether or not the vanitor 
can,without an order of record by the county court , 
purchase , f'or the county , chemical supplies to be use d 
for t he co11rthouse and also the county farm . 

Y:mr socuna question is whether or l'lot t he C "'~unty 
court can set aside an am unt of money for the repair 
of city streets i n tLe city of .emphis , which ls t e 
county seat of ~cotland Co~ty , and also maintain all 
bridt;es in that city. 

ln your t rird quostiJn you inquire in what manner 
you shall har dl e tl.e five per cent v 1ctory 'l'a.x wl ich 
applios to county officers, as wel l as oth r em'1loyecs 
t o whom salar ies or waJ e s are paid. 

I 

In ans wor t o your fir st question as t o tre purchase 
of suppl ie s by i.he janitor for tle courthouse and county 
_farm, we submit the following : 
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Article VI, Section 36 of the vonstitution of 
Missouri , r eads as follows : 

" In each county ther e shall be a 
county court , which shall be a 
court or record , ar.d sl'~all have 
jurisdiction t o tran sact all county 
and such other busine s s as may be 
pr e scribed by l aw . lhe court s hall 
consist of one or more judges, no t 
e~ ceeding three, of whom the probate 
judge may bE: one , as may be provided 
by l aw. " 

By reason of tl:i s section of t he Const i tution , the 
l eg islature enacted .Ject ion 2480 H. ;:; . ... i ~ souri , 1 939 , 
which reads as .foll ows: 

"The sai d court shall have coLtrol 
and management of ti:· e pr operty , real 
and p~rsonal , bel ongi rg to the county, 
and shall have power and authority t o 
purchase , lease or receive by donat ion 
any pr operty , rea l or per sonal, for 
the use and benefit of the cour- ty; to 
sell and cause to be conveyed any r~al 
es tate , gooa s or chattels belonging to 
t he county , appr opriating the pr oceeds 
of such sale to the u se of the same , 
and to audit and se ttle all demands 
a~ainst t te county . " 

'l'he above section specificall y s ta t es " * ~· -;:. shall have 
power and aut hority to purchase, lease or receive by 
donation any pr operty , real or personal, f or the use and 
benefit of tht. county; * "" .z~ . " 
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In t he last !"ederal decennial census , the popula
tion of f cotland County was 8 557 . 

Under the County Ludget Law, Article 2 , (;hapter 
73, Revi sed Statu tes of wissouri, 1939 , counties having 
a 'population of over fifty thousand may provide for 
purchasing agents to purchase supplies , but that part 
of the Budget Law, mentioned above , and particularly 
Sections 10910 to 10917, both inclusive, of said Article, 
aoes no t specif ~ as t o any particular person purchasing 
supplies, s o we must revert therefor e , to the ger. eral 
law. 

lt is true that ther e are decisions holdlng that 
certaih o. fi cers co~ ld purct~se necessary supplies . l t 
was so hel d in ~wing v . ver non (;ounty, 216 k O . 681; 
har Jrreader v . Ver non ~ounty, 216 >~O . 696 , and .otl ey 
v . Pike County, 233 t •• o . 4.2 . 

The t h r ee above cases were decided befor e t he 
enactment of t he L;ounty Ludget J.ct. 

Section 10912, of the vount y Budget Law, R. S. .o . 
1939 , reaa s as follows: 

" I t i s be.reby made t he express duty 
of every officer claiming any payment 
for salary or supplies to f urnish to 
t he clerk of t Le count y court , on or 
before t he fifteenth day of January 
of each year an itemized statement 
of the estimated amount requ i red for 
the payment of all salaries or any 
other expense for personal service 
of whatever kind during the current 
year and the sectio~ or sections of 
law under wLicL he claims his office 
is ent i t led t o tbe amount requested, 
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also he shall submit an itemized 
stntc~ent of the supplies he will 
rcq~ ire for his office , s eparating 
those ~hie~ are payatl c under class 
4 and class 6 . ~fficcrs who ar~ 
paid in whole or i n part other than 
out of the ordinary r c.venue , r:tethGr 
paid by fees or other~ise , shall sub
mit ar- estimate for s~ppllcs in the 
same manner as officers who arv pald 
a salary out of or <iinary reven1;.e . - l,o 
officer shal l receive any sal ary o~ 
! llowance for sulpl ies until a l l ~ 
information regu r ed 2z this section 
shall have been furni shed. The clerk 
of t he-county court shall prE.pare and 
fi l e an estimate fo r l is office ; a lso 
for t he expense of t :r e judges of the 
county court . If for any year t here 
should not be suffic ient funcls fer 
the county court to pay ell the ap
proved e stimates under cl as s 4 , after 
having pr ovided ror the pr ior classe s , 
the county court shall appor t ion and 
appropr iate to each office the avail
able f unds on hand and anticipat ed, in 
the proportion that the approved esti
mate of eacL office bears to the tot a l 
a ppr oved estimate for cl ass 4 . " {Under 
scoring ) . 

Under t his · section it is specificall y provided 
as fol l ows : 

" ::· ·::- No officer sh~ll receive an~ 
salary or a l lowance for suppl ies 
until all tho information requlred 
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by this secti0n slla ll 1 ave beer, 
f urn1 shed . ~.- -;: ·,; -..- -:.- -;~ " 

Section 1091 2 , s t.pr-a , refers to officers , and , 
under tee ~ounty Lud~et Law, as a ~ove s et out , ur.le ss 
t he of fi cer furnished t he estimates of needs as therein 
s e t ou t , he wo -.1 l d not be er- titled to any payru<:;r. t for 
supplies h e fur nish es or purchases for nis po.rticular 
office . · 

Under the facts ir.. y ... mr requ est t he janitor , who 
wa s no t an officer , but is merely an em, loyee of the 
c ount y co urt , Jlade tre ourch& se of Lh e cl:_emieals in 
q.1 estion, and it coes wi t hout sayin.~ t !"1a t such a pur 
chase wo, ld be inva l id , ur les~ t.r .. e county court or der ed 
the janitor to make tr t. purchase ar.~d such or der is of 
r ecord. 

County co .... rts, 'beir1g courts of r e co rd , mus t s i· ow 
t heir a cts by recor d s . {uiD.u pin v • .r ranklin Cou nty , 67 
.• o . 327; J olm s on vounty v . . ood , G4 ~ o . 48 9 , a1 d ..... i l an 
v . J'emberton , 12 1o0 . 598 . ) 

Tha. t t r .. (J order of t t.(; c o r.:. rt for tt ~ !) ... l rchase of 
supplies must be of r ecord was also hel d in tLe case 
of Carter- i.a.ters Corporation v . buchanar: vounty , 1 29 ..> . 
cJ . (2d) 914, where the c o urt said: 

"'rhi s is an a ction , i n ter, counts , 
for ttc r easorable value of r oad 
mater ials ~hinped t o d e f 1ndant ' at 
t he spe c ial instance and r e quest ' 
of its hi0hway cn -tneer, a lle¢e d 
to have been made wi th the ap proval 
of t wo jud.. :e s of t Le county court . 
Upon trial before t1 ,e court w..i thout 
a jur y , ~.hert 't"Tas a ; er.eral .L ind !ng 
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and judgmer.t f or do£en~ant . 
Plaintiff has appealed. 

Janu· ry 26, 1943 

I:ere . instecd of tL<.. evidence 
mak1ne a cor.clusive case for r e
covery. i t ~lolly f ails to sho~ 
any cauae of action nEainst tl.e 
county because i t a ppear s t Lat 
t~ere was no order of the county 
court ~ade of record authorizin3· 
t ,_ h • .. ' ., .. . . n .118 P llrc ase , ··• ,, • ,. .. - ·n· .. • 

(, ' .. CLJSl l 

lt is , therefore , t he opirion of t h is department, 
that Seotlnnd C.o~nty is .ot liable for t be purchase 
of chemical supplies by a janitor , unless t e e county 
cour t , by order of rccord t authorized the purchase. 

lt is further t~e opinio~ of t hi s department , 
that cotl and vounty 1s vot liable under t he contract 
of p~rchase, ever- if ~ade by the co~rt itself , unless 
t he p~rchase is of recor d . 

II 

In anowcr to y:ur second question, b.S t o \rhcther 
or not the county cou.rt of s cotl and County csr turn over 
cash to t L.e city of tLemphis , wt ... ich i s t o be used for re
pairs on the street s of that city, and for t he ma intenance 
of bridges in t he city, we submit t he fo l lowing : 
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~ection 46 , Article 1~ of the Cons tit u tion of 
~issouri , reads as fol l ows : 

"'l'he General Assembly shall have 
no pov•er to make any z:rant , or to 
au t horize t he nakinc of any gran t 
of publ . c mo~ey or t hing of value 
to ary indi vidual , assoc i atior of 
individuals , municipal or other 
cor poration whatsoever : Provided, 
'l'hat t h is shall not bo so cor str1..1.ed 
as to prevent the grant of aid in a 
case of public calamit y . " 

~ection 47 , article IV of t he Const1tu tior of 
Missouri , reads as follows: 

"The Gener·al Assembly sha l l have 
no power t o aut horize any county , 
city , town or township , or other 
poli tical corporation or subdi
vision of the St ate noP. existing , 
or t hat may be hereaft er e stab
lished, t o l end i ts credit , or to 
gr ant public money or t hing of val
ue in aid of or to any i ndividua l , 
association or corporation v.•l ... a tso
ever , or to beco~ e a stockhol de r in 
su ch corporation, associat ion or 
company : ~- .,, -~ ,, -:·- ~·· • n 

• 
ln ans wering your questl~n i n re~ard to br i dge s, 

we are assumin3 t hat the brid ·cs are city br i d, es and 
no t county br ide e s . 

'lhe ~upreme Court of thl s St ate , i n construing 
~ection 46 , Article IV of the Jons tltution , supra , in 
t he case of Sta ~e ex rel v . Court, 142 tO . 575 , hel d t hat 
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an act au t horiz inc~ a county revenue to b~ u sed in the 
repair of street s of i r corpor ated cities , woul d be void. 

cr1 cr vsror 

It is , therefore , the opirion of t his departnent , 
that t ho county court of -.>Cotland County cannot deli ver 
to the city of Memphis cash for the use of th~ city i n 
t he r epair of th~ streets , or for the ma int enance of a ll 
the city bridge s . 

Ill 

Your thir d questior is iL regard to the pr ocedure of 
handlin~ t he five per cent ~ictory 1ax , wLich appl ies 
t o count y of fi cers and otLer em, l oyees of the co~nty . 

Section 467 , litl o 26, of t ho Internal Revenue Code , 
as set out i~ ~ . ' . G. A., reads as f ollows : 

h(a} Collection of t ax . The tax re
quired to be wit hhel d by section 466 
shall be collected by the person hav
ing control of the payment of su ch 
wage s by deducting such amount f r om 
such wages as and when paid . As used 
i n this subsection , the ter m ' person' 
incl~des officer s and em~loyees of the 
Jni ted States , or of a St atb , ~erritory , 
or any political sut div1s1on thereof , 
or of the Uistri ct of Columbia , or arl'y 
a gen cy or instrumentality of any one or 
mor e of t he for egoing. 
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"(b) I ndemnification of withhol ding 
a~er. t . Every person req~ired to 
wit~Jaold and collect any tax under 
this part shall b e liable for t he 
payment of such tax, and shAll not 
bo l i a le to any person for the 
amount of any such payment . 

"( c) Adjustment s . I f more or less 
t han the correct amount of tax i s 
~ithheld or paid tor any quarter i n 
any calendar year , oroper ad justmen ts , 
with respect both t o the tax withheld 
or the tax paid , may be made i n any 
sucsequent quarter of such calendar 
year , witho~t int ~rsst , i n such manner 
and at such, t imes a s may be pr escribed 
by r egulatio: s made by the Co~ission
er , r;itL t he appr oval of t he ..)ecretary . " 

under t Lat sectlon it is s pecifica lly s tated : 

" ~- ~- by t he per son havlng cor t r ol 
of t he payment of su ch wages * ~ . " 

Lhe control ot wa3es in thu co:mty is in the 
county court whi ch draws t l:..e war rant for t he empl oyee , 
or officer , upon tl.~.c co-.1n ty treasur er. 

Under Section 468 of the sa ne Act t he wi thholdi ng 
offi cer shall make a r e turn and pay t he tax withhel d , 
on or before t he las t da y of the •11onth fol lowi ng t he 
close of ea ch quarter of cact calendar year . 

Under t he nrocedure u sed i n the St a te , under t his 
I n t er na l Revenue Act , k4own as t he "Victory T~~, " t he 
s t ate a uaitor nthhol ds t l: e amount due t he government 
a nd makes t he bal ance payabl e t o the emnl oyee , or offi
cer . The ~ overnment l s paiu by cl:.eck for t he fivo per 
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Victory Tax drawn on the sta te treasurer . 

we th~refore su~gest that tho county court shoul d 
break down ue check or warrant to t£e empl oyee , or 
officer , ar-d , after deductins tho f i ve per cen t Victory 
Tax , which i s payabl e t o the gover nment , draw a separate 
warrant i n fa vor of the emol oyeo for ·tne bal sr. ce to be 
drawn on t he county treasurer . 

Respectfully submi t t ed 

W. J . BUR~ 
Assist ant Attor rey General 

APPH)VeD : 

ROY ~cK11TR1CK 
Attor ney General of ~issouri 

WJ L:R\. 


