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December 19, 1935 . 

Honorable Henry 1.1. Phillips, 
.rrosecuting .a.tt orney, 
dtoddard County, 
Bloomfield, ~ssouri . 

Dear tiir: 

This department is in r e ceipt of your let ter of 
December 12 wherein you cake the following inquir7: 

"l am wri t ing you requesting an 
opi nion on the following stat e of 
tacts as governed by Section 9911, 
R; ..,) . 1929 . 

"It appears tha t at s ome ti:ue i n 
the future all t he 1932 general 
r evenue warr ant s of dt oddard County, 
~ssouri, will be paid , and t hat there 
Yi l l be a surplus of 1932 revenue 
to be applied on t he oldest outstanding 
general revenue ~arra~ts issued by 
.Jt oddard County, which hap en to be 
1921 . It appears t hat as a result ot 
this situation t he 1932 r evenue will 
be applied on 1927 ~rants . The 
question I des ire t o have answer ed is 
whe t her or 11 0t as a result of the above 
situation 1 927 warrants--that is , the 
oldest outstanding county revenue 
narrants--can be us ed by t he taxpayer 
in the payoent of 193~ t axes . I t 
appears t hat there a re many of t hese 
old warr ants out standing and the bene­
fits a ccruing to tho t axpayer i l1 in 
nany i nst ances be consider able , and I 
desire your opinion a$ t o advising 
the county collector whet her or not 
he sboula accept ~rants ot the oldest 
outstanding year in ~ayment of t axes 
for t he year in which t here are no 
outs tanding warrants. I t is, o f course , 
assumed t hat no narra~ts could be applied 
on t he 1932 taxes as l ong as t her e wer e 
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any 1932 warrants outstanding. " 

The s t at ut e relating to t he pa~ent ot taxes by the 
taxpayer is Jection 9911 , R.~ . Lo . 1929 , which is as tollows: 

1~cept as hereinaft er provided, 
all state , county, townshi p , 
city, town, vill~ge , school dis­
trict, levee district and drainage 
district t axes shall be pai d i n 
gold or silver coin or l egal tender 
notes ot t he United St ates , or in 
national bank notes . - arrants 
dr awn by the state auditor shall 
be received in payment of s tate 
taxes . Jury certificat es of t he 
county shall be received in payment 
of count y taxes. Past due bonds 
or coupons ot any county , city, 
township, dr ainage district, leTee 
district or s chool district shall 
be received in payment of any tax 
l evied for the ~ayme~t or bonds 
or coupons ot t he same issue, but 
not in ~ayment or any tax levied 
f or any other purpose. Any warrant, 
i ssued by any count~ or city , when 
presented by t he legal holder 
thereof , shall be r eceiTed in pay­
ment of any tax, license, asses~ent, 
fine, penalty or forfeiture existing 
against said holder and a ccruing 
to the county or city issui ng the 
warrant; but no such warrant shall 
be received i n payment ot any tcx 
unless it ~as issued during the 
year for which the tax was levied , 
or ther e is an excesa ot revenue 
~or the year in hich the ~rr~nt 
was issued over and above the 
expenses of the coun~y or city tor 
that year . " 

In the case or ~ercheTal v . Ross , 7 F. dupp . 355, a suit 
was decided in the ~ederal ui~trict Cqurt t o the e f fe ct t hat a 
portion of Jection 9911, supra, was violative or ~he Constitution 
as it relates t o drainage district bonds - _it tended . to impair 
a contract which Pas in force bef or e the amendment made in 
3ection 9911, Laws of Missour0 ~9 page ~32 . , 
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In r egard to count y warr ant s bei ng acceptable for 
taxes, the courts of this s tate have const rued the same in t he 
case of K.c., Ft. s . & U. R' y . Co . v. Thor nton , 152 wo . 570. 
In that case it was held that warrant s are not receivable in 
payment of t axes tor any year other than that for which the 
same ar e issued. The Court said {l .c. 573- 576): 

"It is not denied that the decision 
in ~tate ex rel . Jgger v. Payne, 151 
W£> . 663 , de cided by this court , in Bane , 
1n July of this year, a~plies t o and 
i s decisive of t Lis case , nor is it 
seriously denied that the decision in 
that case follows the pri ncipl es 
announced in Andr e County ex rel . 
Kirtley v. ~chell, 135 ~- 31, nor yet 
that it conflicts in any way ith ~hat 
as said in Book v. ~rl , 8 7 ~. 246 , 
as the purpose of the traaer s of the 

Constitution of 1875 i n adopting sec­
tion 12 of Ja.rticle X of the consti tu­
tion. It is contended, however, that 
the decision in utate ex rel . ~er 
v. Payne, supra, is not in ha~ony ~ith 
the decisions of this court in ~ogan 
v. County Court of Barton County , 63 
s...D . 336 ; Reynolds v. J.ior:nan , 114 wo . 
509, and . ilson v. r\nox County , 132 

o . 387, and t~at those cases announce · 
the correct rule , and h$nce it is 
asked in t his case t1at the decision 
in fayne 's case be reviewed and over­
ruled . 

"It is true as contended by a ppellant, 
that in the cases cited by it, t his 
court , construing section 3205, d •• 
1889, held that collectors of the rev­
enue were bound to receive county and 
city warrants in pa~ent of any county 
or o1ty revenue accruing to any county 
or city issuing such warr ant s without 
r egard t o when such warrants were 
issued and without regard to the revenue 
of the year tor ~hich t he war rant s wer e 
otter ed in payment . ~ut in Jtate ex 
r el . gger v. ~ayne, au,ra , t hose cases, 
and that section (3205), as well as 
sections 3168, 760• and 8163, a. ~ . 188Q, 
wer e expressly considered, and it was 
held that those cases muat be oTerruled, 
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and that those sections of the 
sta tutes oust yield, ~ecause the 
cases and t he provisiona or the 
statutes -ere in conflict with the 
•evident purpose and intent or the 
lawmaking po•er', thst is , with 
section 12 of Article ~ of the 
Constitution. It was plainly 
pointed out that the purpose of the 
constitutional provision quoted ras to 
put. countiea and ci tio~ upon a cash 
basis, and to abolish the credit 
system upon jhich they had proceeded 
before the adoption of the Constitu­
tion or 1875, by prohibiting a county 
or city from becoming •indebted in 
any manner or tor any purpose to an 
amount exceeding in any year the 
income and revenue provided for such 
year, without the assent ot t wo-
thirds of t he voters t hereof voting 
at an election t o be held tor that 
purpose•, etc . It ~as also expressly 
held in Payne's case that this was 
declared to be the purpose of section 
12, Article X of t he Constitution, in 
Book v . ~nrl, and that it ~as held 
in that case, that: 'under this 
section the county court might anti­
cipate the r evenue collected, and to 
be coll ected, for uny given year, and 
contract debt s tor ordinary current 
expenses, rhich ould be binding on 
the county to t he extent ot the 
revenue Jrovided for that yedr, but 
not in excess of it .• lt was also 
pointed out in .ayne'a case t hat it was 
decided in ~chell's case, that: •county 
werrcnts for past inaebtedness, though 
valid, can not be paid from the revenue 
provided for current expenses, until 
all arrants, dra~ tor expenses or the 
year ror ~hich the taxes ~ ere levied, 
have been paid.' It is also a tact that 
the prior cases and the s t atutory 
pr ovicions relied on by the plaintiff, 
wer e fully considered in ochell's 
case . The result reached in t he Payne 
case tas not hastily or ill advisedly 
arrived at , b~t r.as the logical effect 
ot a gredually developed understanding 
and appr e ciation of the true meaning 
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of the pr ovision or the Consti­
tution quoted . As claimed by 
counsel, section 3205 has been on 
our stat ut e books since 1835, but 
prior to the adoption ot the Con­
stitution of 1875 ther e as no 
organic l aw ~hicb stood in the way 
ot its enforcement . The result 
was, overwhelming debts wer e con­
tra cted, hich necessarily went 
unpaid or oxcessive t axation had 
to be l evied to pay them; the 
effect or which impaired the 
credit of the counties and cities, 
engendered r ecklessness and ex­
travagance in t he ~gement of 
the public business and constantly 
oppressed the t axpayers . These 
were the evils that sections 11 
and 12 of J~ticle X of the Con­
stitution ere inteuded to remed7, 
first, by limiting the rate of 
t axation and, second, by limiting 
the yearly ex~enses t o the revenue 
provided tor each year . The wisdom 
of these safeguards has been tully 
demonstrated by t he experience and 
i J proved financial stat us or t he 
counties and cities since those 
provisions • ere adopted . It is 
t he duty o• the courts to enforce 
the organic law and to brush 
asi de any statute whi ch conflicts 
with it, whet her it was passed 
before or after the Constitution 
was adopted. Under t hese provisions 
or the Constitution rarrant s may 
be issued t o the extent of the 
revenue provided for t he year in 
which such ar~ants were issued, 
and the Tarrants so issued each year 
must be paid out o~ the revenue 
provided and collected for that 
year. I t the revenue collected 
for any y~ar t or any reason does 
not equal the revenue provided tor 
that year and hence is not suffi­
cient to ~eat the v.arrants issued 
tor that year , the deficit thus 
caused can not be made good out ot 
the r evenue provided and collected 
for any other year until all the 
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warrants drawn and debts con­
tracted tor such ot her year 
have been paid, or in ot her 
words , only the surplus of revenue 
collected tor any one year can 
be applied to t he deficit of any 
other year . bus each year ' s 
r evenue is oade app~icable , first, 

' to the payment of the debts of t hat 
year, and secondly, it there is a 
surpl us any year it may be applied 
on t he debts or a pfevious year . 
The intended effect of a l l which 
is to abolish t he credit system 
and to establish a cash system in 
public business . If this rule 
r esults in any countr not having 
money enough t o pay as it goes 
or t o run its goverDnental affairs, 
the remedy is not with t he courts. 
Having reached t his understanding 
ot the meaning of t he Constitution, 
it follows, without the ne cessit7 
of an)" anal)"ticeJ. examination or 
comparison of statutes or prior 
decisions, that all statutes or 
decisions providing or holding a 
contrar y rule must give way . n 

CONCLUSION 

Repeating your question, to-wit, "The question I desire 
to have answered ~s whether or not as a result of the above 
situation, 1g27 warrants, that is , the oldest outstanding county 
r evenue warrants, can be used by t he taxpayer i n the payment 
ot 1932 taxes" - we ar e of t he opinion t hat the warrant s of 1927 
cannot be used by the taxpayer in p~yment ot 1932 t axes for the 
r easons : 

(l) 'rhat ~action 9911, supr a , contains t he provision 
"but no such warrant shall be receiTed in payment of an7 t ax 
unless it was issued during the year ror which t he tax was 
l evied, and t her e is an excess of revenue tor the year i n which 
the warrant was issued over and above t he exponseo or the county 
or city t or that year " ; 

(2) That the decision hereinabove quoted- X. c., Ft . 
s . & U. R'y. Co . v . Thornton, expressly holds that county 
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warrants are not receivable in paym,ent of taxes for any other 
year t han t hat tor which the same wer e issued . 

vWN :AH 

JOHli t1. iio111i1.4J;, Jr . , 
(.~i.cting) ~ttorncy Gener al. 

Respectfully submitted, 

OLLIV~R ~ . NOLKN, 
Assist ant Attorney General. 


