
PROBATE COURT: 
FEES : 
DENIAL OF LETTERS : 

Pr}bate Court may not charge fees for 
denial of letters in estates consisting 
wholly of social security funds and in 
which the assets are less than $400.00 . 

Probate Court may charge fees to individuals in other estates 
for denial of letters. 

Januar y 8 ., 1943 

lion . Jos . v. l itts FILE D 
Judge and Ex- officio Cler k 
DouBlas Count y 
Ava., 1 issouri 

Dear Sir: 

71 
~~is is in repl y t o yours of recent dat e wherei n 

you request an or> inion f r ont t :J.i's de:'art:':len t on the 
question of probate fees in estates v1hich co:1tain assets 
consisting of s ocial security benefi t fu~:ds ~d estates 
not containing such security be"lefi t funds in \'1l1.ich 
letters of administration are denied . 

Tho t"t''o sections of t he laTJ which pertain t o your 
inquiry were passed L11. 1941. 

Section 2 ., Article 1 , Cha,ter l, R . s . .. o . 1 J 39 , 
as amended in 1941 (Laws of !ti ssouri 1941 , page 289 ) 
provides as follows: 

"The probate court, or judge t :1ereof in 
vacation, i n its or his discretion , n~y 
refuse to ~r~11.t le t t ers of administra
tion i r the following cases: first, when 
t he estate o~ t he deceased· is not greater 
in amount than ia allowed by law as the 
absol ute property of' the widower, widow 
or ~nor ch ildren under the age of eigh
teen years : second , ~ t he estate ~~ 
deceased does not exceed one :1undr ed 
( ';l :JO . 00) <loliars and t here is ~ wid otTer, 
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\7idow ~ ch.:.ldr on under~ ae;f .£! 
eichteen voars ~ an~ creditor o tho 
estate r ~y ap,ly _££ refusal of letters f gi vin:; bond in ~ !.B!:! of ~ 1:'1-Undred 

1 o.oor dOITars, ~ ~ !2 ~ ~
pr oved ~ ~ probate court ~ judse 
t hereof in vacation , conditioned upon 
su ch creditor obligating htroself !2 ~~ 
so far as t he assets of t he estate will 
pe~, the debts .2£ the--cie'ceased 1n t he 
order of the~r nreferen cc. Proof may be 
allowe~by or on behalf of such wido~or, 
\'lidow, minor children or crodi tor before 
the ~robate court or j udce t hereof of t h e 
value and natnr e of such estate , and if 
su ch court or judae shall be satisfied 
that n'? estate will be lef't after allow-
ing t o the widower, widou or minor children 
their absolute proryerty, or that t he estate 
~ not exceed ano hundred r-IQo-:0\)~ dol
lars ~ ap~lication is ~ ~ ~ creditor, 
t he court or j udGe may order that no letters 
of administration shall bo issued O i s uch 
estate, uPless , u~on t he application of 
o her creditors or parties interested, the 
existence of other or furt~er property be 
shown . And after the naking of s uch order, 
and until such time as tho same may be re
voke.:~ , such widower , w!dow, ninor children , 
or credit or, in t he sa~e manner and with 
tho sams effect as if he or she had been 
appointed and qualified as executor or exe
cu trix of such estate; if minor c~ildren 
under the age of eighteen years, i~ the 
same manner and \'ri th the same effect as 
now provided by law for , roceedings in court 
by infants in bringing suit; provided also, 
that t he widower , widO\v or n inor chi ldren 
under the age of e~g~teen-years may retain 
the pr opert y beionginp, to ~ estate !E2 
t he creditor shall apply t he pr oceeds t hereof 
~debts of the estate in~e order in which 
aenands againSt t he estate of deceased nersons 
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are nou classified and prefe rred ~ 
law.--r-rovided f urther, that any person 
uho has oaid the funeral~enses or 
otner-detts-o~eceased sha 1 be deemed 
tl creditor for the pur~ose of makillG 
a ppl ication f or tho re usnl of letters 
of' o.drnin~stra.t ion under t his section and 
bo subro·gated to the rig~of s uch orig
inal credl t or .w--

(~nderscorinc ours . ) 

The underscored portions of this section are t he amend
ments to the ol d act . ~nis act was approved July 28t h , 1941 . 

Sectio '1. 9417 of the Soc i al Securi t y Act, Article 1, 
Chapter 52 , R . .3 . 7-.o . 1939, as amended in 1941 ( LaTTs of 
Uissouri 1941, pa£e 647) reads as fol lous : 

" -~ .;. :!-- tJhenover any recipient shall h.nvo 
died after tho i ssuance of a benefit 
check to h~, or on or after the date upon 
-rrhic:1 said benefit check was due and. pay
able t o h~, and befor e the same ~s en
dors ed or presented f or paynent by t he re
cipient , the .. ' r obate Court of t he county 
in which said recipient r e s ided at t he time 
of his death shall, on t he filing of an 
affi davi t by one of the next of kin , or 
credi t or of said deceased recipient , and 
upon t he court beine sati sfied as to the 
correctness of said affidavit , mal{e an 
order au t hor izing and directing s uch next 
of k i n , or creditor , t o endorse nnd collect 
s a i d checl{, Tlhich shall be paid upon pres
entation nith a certified copy of said 
order a t tached t o the check and the pr oceeds 
of vn1ich shall bo applied upon t he funeral 
expenses and the debt s of said decedent, 
duly approved by t he Pr obate Court, and it 
s hall not be necessary that an ach.'llinistrator 
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be anno"nted for t he estate ~f said 
decedent :n ~rdor t J col~ect said 
1.)e:rof: t c.!.ec ~ · . fo cost!l s'-s.ll h o 
c .m .... ...,.ed :.n '>a:.. "'r~ cecd:. .. -o . ·~c'1 
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a.ff'idav· t f'ilcc1 by ono of the , ext of 
1-::L. , or crod:t r , ::;:'lall s tat e the na""le 
of the deceased rcci;>icnt , t he date of 
his C.e .... t ...... , c:.e tlJ. .. ou.."'lt a.."'ld nunbcr of 
such bCJ e f : t c: .. oc , tho funeral expenses 
r..r..d debts ovred b~r tl'.o do coder. t, a•1l1 
\7 ... lc t '_er sa::.c: ciecedent h ad any estate 
other t!1an said u~· "'~aid be.,.,efi t c!1oc'< 
n.."'ld , .:.n t~ ... e eve _t so.:.d decode t :.,a.cl a.: 
c s tt..te of & vo.h1o c f more t ·1.a.."' "4.10 . )) 
t '1e !'r ..~vis ! ns ~f t!:i..is .... -~.ct s!..all I.ot 
a .. n'lY a~d t:-1e estate of t ho deceden t 
sho.ll oc ad. .i:,' s tered u-,o 1· t:'le same 
~nor as estates of. ot~er deceased 
·ersons . .. : ~ :- ~ · • : ~ .t- 11 

'7 1:.s act was O"Jpr 'Jve:! .!uly .,J , 1 34.1. . I.. CO...l':>U.r ison of t hese 
two secti;n s r~veLls t 1 ~t t~~ den! wl~. estates o~ deceased 
-'"rso!'!'! r:"1ic .. 1 y~a .. be c~ s '..d:}r')d as o-o ee oral Slbjec t atter. 
::.:>wever , .~. t \·;.ill be n'Jtod t}lc.t ..~octi n 9 417 , su.1ra, as 
a.'""lended, d3alo only •r:. th estc.t es in r:: ... :ch t her e are social 
securi t y be .. ef:t fu:1ds o.s assets. 7' :.s u ouJ.d bo classed as 
a S:Jecinl clo.os of assets . '-'' :.o ::::.ct n:~s O.:' _ ro•Jed t\1o days 
later t~lO.l'l Section 2 , supra , of t he c.<:L"linlstrat~ve law. Tho 
t wo s oct ::..ons 1::· .t ll!!._)ear t o be :i.. ~- co .f l:ct in o.rt . 1owever, 
t:.o .fell \"l ing r-~lcs of coPstr'tcti.)n should be a:..,;>lied in S':tC:':l 
n case . 

In State ex rel • .. cJowell v . S 1ith , 67 S . .. • (2d) 50, 57 , 
t he c0· .rt ar:.a . .:>u:- ced t• .::o r'~:o of co1 str ~c t.i.:>n : 

11
' _ t is t !:l.o e stablished rule of con 

structi Jn thet t he la\"/ Joos n<Jt favor 
repeal oy inpllcation 1)Ut that \"/:1ere 
t : ore are t vio r ~'ro 1rovisi ,:4s relnt
lnc to tile sa .e S'..lbject ~.atter t hef 
~us t, i f possible , be ccnstr-~ed so as 
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to maintain the integr ity of bot~ . 
I t .~ s also a rule that vr:1ere two 
stD.t·.1tes treat of t~..e sru..'"!c subject 
;at tor, ,Jn '1 be :!.n,: s l>e c" nl o.nd t...~e 
other c;o:lernl , unless t 1-tey are irre
concilably incons:!.stent, the l a tter, 
althouch later ~n date , will not be 
held to have re~ealed the for· er , but 
the s ;-ccia,l act w.:.ll prevail in. its 
e.:-rl:!.cat:!.0P to the subject =.attor as 
far as cominr within its particular 
,rovis ions. ' ·. :· ·.·" 

hls~ , ir State ex rc~ . v . 
another rule of constr·.1cti~! wh 
was an...- ..... ::r.~ed as follows: 

r or: •• , 6£> S . ·• • ( 2d) 55 , 59 , 
ch mit:ht be ap"'licable here 

" ~ ::· .:· :;:r such case the rule applic
able is that ' rhere t !10re is vne 
statuto dealin: ~~th a subject in 
general and co=t:)rehensiV"e ter 'ls and 
anot':er doalinr ~ i th a part of t he 
sa~c sub~ect in a ~~re ninute ar-d def
inite TIR'.r, t :1e two s houl d be read to
"'Ot 1er and :1a.r'"'lonized, if possible , 
~:th a v~ew to c:!.v!~c eflcct to a c m 
sisten t le._:slnt::.ve pol::.cJ ; but t o t h e 
exte~t of a-~ ~ecessary repu~,~~c~ ~o
t\7eer t:Le:_, ~he s: ccia.l \:ill prevail 
over the ::e :eral sta t ""L te . •,·.here the 
special statute ls later, it will be 
re;~ardod as an exception to , or quali 
fication of , the prior general one ; 
end where t he ,:oneral act is l a tcr, t :1e 
spec .:al will be cons trned as re:na.l!l~~c 
an oxce..}tion to its terms , u"· less it 
is repea.le l in expres s r,ords or by 

11 
nec8ssary im:9licatlor . ' .. ~ .-

Applyinr t hese rules of cons t r u c tion to these· t wo 
sta tutes , they should be considered toL7et:_er and both of 
t 11em be cons t r ued as beinG i n full fo toce and effect , but 



lion ~ Jos . V. Pitts - 6 - 1- 8- 43 

if t here is any repugnancy in t heir pr ovisions , t hen t he 
s pec i al act, that is, Section 9417, should prevail over 
the general act , vect1o. 2 , supra . 

From an examination of Jection 9417 as ~ended, it 
\7i l l be noted t!1at t !le pur po:Jo of t his act Tlas to relieve 
tho old a~e security fund:J fron any probate costs uhich 
might be incurred in connection with the administration 
and disposition of social s ccur i t:" be!'lefi t funds -ghich may 
be duo t o recipients of ~~ch ~~ ds . TI1:s section does 
contain the clause that its provisions shall not appl y in 
assets which have a value in excess of 40~ . 0Q , but it does 
not attem9t t o include estates s·~c!l as o.re nc::tioned in 
~oction 2, supra, as a~enaed , and which uould not have as 
a part of their assets social security benefit funds . 

ReferrinG to Section 2, su,r a , of Art icle 1 , Chapter 1 , 
R . & . rio . 19 39 , as a.~ended , the under scored port ions t hereof 
bei nr- the e.mend"lents to t ho old la\7, it will be :-oted t hat 
t his amend~ent was pri~arily f or t he purpose of permitt inG 
cr edit ors of estntes in which the assets are loss t han .. 100 .00 , 
and whore t here is no \1idower, wid.:>\"'.' or ~inor children under 
eighteen years of tl.Ge , to a~ply for refusal of letters, and 
fo:P such creditors to !)ay the debts of t he estates out of t: 'l-).s 
assets s o far as they will ~o . \~ c fail to find any provisivns 
in sald Section 2, supra, as ar.1ended, wh1c!1. would prevent t h e 
probate court from r.mldn~ statutory chnr~es f or 1 ts servi ce s . 

Ho\7ever, i f there be ·a widovTcr , Trido\'1 or minor chil dren 
who survive, thoy are entitled to ccrta~n statut ory allowances, 
which allouo..."l.ces come ahead of any probate court c ?sts in 
case~ wher e letters are denied, or, in cases where they are 
not denied . This statement is supported by t:1e ~1olding of 
the St . Louis Court of Appeals in tho case of ~stnte of Ulricl 
v . Johnston , 177 •·•o . App . 58 1 , 500 : 

"'.,oerner' s A.1 . -arr of Ad.'ninistratlon { 2 
.~.:d. . ) , Sec . 86 , ::>P . 1 ?6 , !. 77, sa:;s: ' T:. .. e 
r iGht of the wido~ t o the money or ~rop
erty all o·wed for her and her family ' s 
temporar y support is hold L~ s ome States 
to be nbsolu te, and to vest at once upon 
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t he husband's death' and cites in 
the n Jte 1n support of the text 
uastin3s v • •. :yors , 21 J.~.o . 519 ; :•c
l<'arland v . lJaae , 24 .. o . 156 , ::1olclin.c 
that it ~asses at once upon the hus-
, r d ' s de a t~1, dischnrged of t he lien 
o~ the debts , and ~ay be assiened by 
her by deed even without consideration , 
citi~s ~rum~incs v . C~ings, 51 o . 
261 . :n the noro recent case of .. aters 
v • .r ... erboth , 178 .o . 166, 172, 77 .J • • • 

30.::> , the to,)u:;?re:.1e Court says that t r.cfle 
sections of' tho statu tes-- that is, 
sections 114 , 115, 116--~ive certain 
articles and ..,.. 400 to t he widow . :'!oro
over, the court says , 'Those sections 
uere not des igned to affect t~~ final 
distribution , but t he idea was to allow 
the vridow to have those articles in the 
ber;inninr; . They nore to be separated 
from the estate that was to be afunln
istered, to forr1 no nart oi' it, r.eit':.er 
for the credTt"'rsnor-thediatributees; 
t b.ey were t o be r i ven t o the \'lidow in 
t he first ptace, and itwas only what 
was lei't ai' orthosc articles \'ler~ven 
to tho widou that uas to be treated as 
t he-estate to be adii1In1:7i'tered . ' (Italics 
&:re our o 17) tfhis lar..guage of the 
3uprene Jourt is conclusive to the effect 
that t he absolute allowance to t he widon 
became her property and forned no part 
of tho estate to be chare od with expenses 
of \rhatever kind . .:· .~ ~ ;. " ~ ·' : . ~- :· " 

Also , in s y;>ea' :L1'1G of the allouance for tho year's sup:-ort , 
the court further said, at 1 . c . 591, 5J2: 

'
1 .<- .:· :~· In this vieTr, tho wido•.7' s nllow-
~~ce is t o be preserved entire for her 
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use and support, and this, too , first 
from tho expense of administration. 
Section 10 of t he Administration Law 
(see Hevi sed St!it utes 1909) obviously 
con to wlatos this, for it pr ovides that 
if the estate is no ~reater in amount 
than is alloned by lan as the absolute 
property of the widou, administration 
shall be dispensed wit h entirely. I t 
is certain that, under the established 
rule of decision in this State, the 
widow's allownnces are regarded as her 
absolute property and not to be consid
ered as assets of tho estate . ~:· .: .:, ... ·' 

"TouchinG this question an accepted 
au thor! ty of hit:h repute says, ' Since 
the ,roperty allowed to the widow is 
not , in most States , treated as assets 
of the estate, it would see~ to foll ov 
that the \7idotJ is entitled to it in 
prefore:1ce to creditors of any kind, 
whether for ordL~ary debts of t he deced
ent, expenses of last ' llness , or even 
fUneral expenses ~ charraes £2£ settl1n~ 
t he estate .' :· :- .· ·· . :- :· : ;:- .~ ... .• .. 

Fr om these statements it wil l be aeon t hat the statutory 
allowances tal':e priori t y over any charges for settlinc t he 
estate . 

In connection with the char~e for granting or refusing 
letters , ue are enclosinG for your information copy of 
opinion to Ilrs . Jessie B • ...Larrison , Actins Pr obate Juds e of 
D'tmklin ~ounty, h:ennett, uissouri, dated r'ebruary 20, 1942 . 

CONCLUSI0H 

From the above ue conclude, in estates where letters 
of administr ation are denied , that: 
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1 . lf t he e state does no t cons is t of assets in 
excess of the amount allowed by statut e t o the widower , 
uidou, or ~or childre~ , ~hen no probate costs ~ay be 
taxed aGainst it. 

2 . _r t he ostate consists only of social soc 1r ity 
benefit iuncis e.rd is valued c.t ~00 . 00 or less , then no 
pr obate fees r.1o.y be chnrred actJ.inst ~ t. 

3 . If the estate cot:c::.:~ts of assets inc l uding social 
s e cur i t y bonef it funds val ued in excess of 400 . vJ , then 
pr obate fees n~y be cnarGed a~ainst t he estnto subject t o 
statutory allowances . 

4 . If the assets of t he estate e.nount t o loss t han 
. 4JO . OO nnd t hore is no widm1er , widor1 or Minor children, 
and if t he estate lncludes assets other tl~ s ocial security 
benefit funds ., then th e :9r obatc court exr>enses nay be char ged 
against i t , provlded no ~art of su ch charges n ay be imposed 
on any s oc:::..al security benef .. t funds in s uch estate . 

5 . llo pr obate cour t char ges f or services I:lAY be made 
in ostat os cons :st in;r of social se~urity be:1ef ::.t funds only 
and uhich ar e valued a t l oss t~ ~400 . 00 . 

6 . The ryr obate court ma~ ~a· e us~al fee charges 
O.CO.in.st irl.dlv.:duaJ.s ~h~ req~!C<Jt denial of letters in any 
estate :7:"llch C.)nta::..ns assets ot!1cr t l1D...Yl s ocial s ecur i t y 
benef i t funds , or , estates containins social security ben:)fit 
funds valued at more t han -400 . 00 . 

rlJl:: ;~c.L..I11TRIC ... 
Attor ney- General 

T .. L : \; .. 

Respect f ully submitted, . 

TYRS . • bURT -•1; 
Assistant Att orne?- General 


