
LIQ.UOH: Liquor licensees authorized t o sell intoxicating 
liquor by vhe drink may also sell 3 . 2% beer under 
t he same license . 

December 28, 1939 

.--------

Honorable \ialter Pierce 
Supervisor of Liquor Control 
Jeff erson City, Missouri 

FI L ET) I 

Attentions Mr. Wallace I . Bowers 
Chief Clerk 

Dear Sirs 

We have received your recent request for an opinion 
whiCh reads as tollowst 

"We respectt'ully request an opinion 
t on the following questions 

'Kay a person licensed to sell all 
kinds ot intoxicating liquor b7 the 
drink also sell 3.2% beer under his 
liquor by drink per.mit? section 22 
of the Liquor Control Act sp c1f1c1ally 
states that a 5% beer licens e may sell 
non-1ntox1cati~g beer without an addi
tional permit, provided, of course, 
that said non-intoxicating beer is not 
sold on Sunday or Election Day.' 

".r~or your information, we have assumed 
that the liquor by d.rink licensee had 
t h is privilege, but there has never 
been an official ruling on 1t. w 

Section 22 of the Liquor Laws, Laws of Uissouri , 1935 , 
P• 274 provides in part as followst 

">.;· * * Provide d, however, that no licen
see holding a license to sell malt liquor 
containing alcohol in excess of three 
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and two-tenths per cent (3 . 2%) by wei~ht 
or any other kind or character of 1ntoj:.i.
cat i ng liquor, shall sell, give away or 
otherwise dispose of, or suffer the same 
to be done in; upon or about his pr emises . 
any non-intoxicating beer in any quantity, 
either 1n the original package or by the 
drink, on the first day of the week com
monly called Sunday. * * * * * " 

Paraphrasing the above, the legislaturit has said that 
no licensee hol ding a license to sell 5~ beer or any other 
kind of intoxicating liquor whatsoever, Shall sell, s ive 
away or otherwise di spose of on h is premise s any 3.2~ beer 
1n any quantity, eitl'ler in the origin~l package or by the 
drink on t he firs t day of the week, commonly called SUnday. 

Ther efore i t appears that t he legisla ture has at l east 
implied tha~t ftealers 1n intoxicating liquor may sell and 
handle 3 . 2% beer, otherwise it woul d never have presc~1bed 
a day of the week When such dealers could not sell non-intoxi
cating beer. I t i s a rule that that which i s clearly implied 
by a s tatute i s as much a part of the statute as 1f the same 
were expressed 1n words. In the case of Bowers v. Missouri 
Mut . Ass•n, 62 s . w. ( 2d), 1058, the Supreme Court ot Missouri 
announced this rule as follows, 1. c. 106~: 

".. * -i~ In Coonce v . Munday, 3 Mo ~ 373, 
375, it is saids 'It is a rule that 
that which is cl.early implied by a 
statute, i s as much a part of the statute 
as if t he same were expressed in words'• 
In that case it was held that a provision 
tnat no execution ahould issue rrom t he 
circuit clerk's office on a transcript 
of the judgment of a justice of the 
peace unti l one had been issued by the 
justice ~pl~ed that it cou1d tnen issue. 
See, also,. State ex rel• McCaffery v. 
Mason ~ 155 Yo • 486 , 500. 55 ·s •. w. 636J 
State ex rel. Johnston v. Caulfield et 
a l._ 245 tio • 676. 160 s . ia lO.~n" 

Therefore the implication in Section 22 that dealers 
licensed to sell i ntoxicating liquor may also sell 3 • 2% beer 
by providi ng against such sales on Sundaya constitutes a 
d irect s t atutory auth orization to sell non-intoxicating b e e r 

' 
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"a s i f t he s wne wer e expresse d i n wordsu. 

Th is r i ght was specifi callY, r e cogni zee. by the Supreme 
Court i n t he ca se of Hann v. Fitzgera ld. 119 s. w. (2d ) 808. 
The action i n that ease was insti tuted by 300 saloonkeeper& 
of st. Louis, all of them licensed to sell all kinde ot intoxi
cating liquor by the drink, to en join t he State Supervisor of 
Liquor Control, the Board of Police Commissioners, the Chief 
of Police, Chief of Dectives of the City or St. Louia and 
t heir subordinate• from enforcing the Sunday provis1one ot 
the Intoxicating Liquor Aot# and thereby prohibiting eu~ 
aaloonkeepers from selling 3.2% beer on Sunday. The saloon• 
keepers admitted they had no right to sell intoxicating liquor 
on Sunday, but insisted they had the legal right to sell 3.2~ 
or non-intoxicating beer on that day of the week. The court 
sa1d at 1. c. 8101 

"Ili is argued that the act undertakes to 
regulate both the ea1e or intoxicating 
liquor and the sale of non-1ntox.icating 
beer on Sunday, and for that reason the 
act contains more than one subject. We 
do not t ldnk so• The legislature intended 
by Sec. 22 of the act to ~ohiblt the saloon
keeper f rom selling intoxicating liquor on 
Sunday while pr etending to sell only non• 
1ntoncating beer on said day. In other 
words, said section is not a regulation of 
the sale of non• i ntox1eating beer• It is 
a r egul ation of the conduct of those 11• 
censed to sell i ntoxicating liquor and 
does not viola te Sec• 28, Art. 4 of t he 
constitution. t.!o . st .- Ann. Const• art 4, 
Section 28." 

\'te note also from your request that the Department of 
Liquor Control has always assumed that the liquor by the drink 
licensees had t h ia privilege. Departmental construction o~ 
statutes are always entitle d to a great weight. The SUpreme 
Court of Missouri recently restated this ru.le ln the Case of 

. In Re Bernaya' Estate, 125 s. w. (2d), 209, l.c. 217 as rollOWSI 

"It is true that the construction of a 
statute by those charged with its execu
tion, especial ly when it has long pre-
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vai l ed, i s entitled to great weight and 
shoul d not be disr egar aed or overturned 
except for cogent r easons, and unless it 
be clear that s uch construction is erroneous." 

CONCLUSION 

We conclude theref ore, that liquor license oa licensed 
to sell all kinds of intoxicating liquor b7 the llrink are 
also authorized to sell 3.2% beer under suCh permits. 

Respectfully submitt &d, 

J. F . ALLEBACH 
Assistant Attorney-General 

APPROVED I 

w. J. BURKE 
(Acting) Attorney-General 

JFA./ww 


