
IN~OXICATING LIQUOR : 

~~-
Shipments of intoxi cati ng liq or 
interst ate and when intras tat • 

when 

CRIMINAL PROCEDURE : ~Vhen office r s may search and eize 
l i quor . 

F'ebruacy ~~ 1939 

Mr . Walker Pierce, Supervisor 
Department of Liquor Control 
Jeffer•on City, Misaouri 

Dear S1ra 

This is in reply to yours Wherein you requested 

i_.E D 

an opinion from this department on t wo quest i ons, n lys 

~Aasu~ng that a transporter rram 
Tennessee, who ia a bootlegger 1n 
Tennessee, peraonallJ" or by i ndi-
vidual agent acquires a tru~ load 
of diatilled apirita and wine in 
Illinois from an Ill~o~a whole-
sal •r and then in order to deliver 
the whiake7 and wine ao acquired to 
hia own pla ce of buai neas , tranaporta 
th.m aorosa the atate of Miaeour1, 
then ie auch a tranaaotion in inter-
state or intra-sta t e oommeroet 

"AaaUDdng that an officer authorized 
to make arrests should .ake an arrest 
of one of these car a on a motor ve-
hicle violation Charge and in procuri ng 
the evidence neoeas ary to obtain a con-
viction for the motor vehi cle violation 
shou1d find unstamped liquor, would 
that liquor be contraband and could it be 
used aa evidence 1n pro•eouting a case 
involving the transportation of unatamp
ed liquor,. even though the liquor waa not 
obtained by aearch warrant?• 

, 

---
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I. 

The r1rat request 1nvolv~e the queation of whe er 
or not the transaction whi Ch you haye deacribed ia on 1D 
interstate C0111Dleroe. For the purpoae ot reviewing t 
background ot the commerce cl.auae we find a etatemen 
made b7 J'uatice Brown 1n Cook v. hr.hall Count,.. 196 
u. s. 4'71• 49 L. Ed. l.c. 475._ whi ah ia ae tollowsa 

"The power of Congre•a to regul.ate com
merce among the atatea ia perbapa the 
moat beDign gitt of the Constitution. 
Indeed• it may be said that wi t hou\ it 
the Constitution would not have been 
adopted. One or the chiet' enla of the 
confederation was the power exercised 
b7 the commercial states ot exacting 
duties upon t he ~portat~on o~ goode 
deat1ned for the 1nterioP o.£ the country 
or tor other atatea. The vast territor,y 
to the west of the .Uleghani.ea bad not 
yet been developed or aubd1v1de4 into 
states • . but the evil bad already b.oome 
eo flasrant tha t it threatened an utter 
dissolution of the eon1'ederaq. The 
article waa adopted that all ot atates 
of the Union Jllight have the benefit ot 
the dutie s collected at the maritime 
porta. and t o relieve them f't-oa the 
embarraaatng restri ctions i mposed upon 
the internal commer ce ot the count~. 
But the same policy whiCh authorise• 
the uae et this power aa a ani&! to 
protect commerce tram the vexatious 
inte~terence of the states forbids ita 
emplo~nt aa a aword t o aasail measurea 
designed for the preservation ot ~· 
public health., morale,. and eomtor~. 
Statea may dir(er among t heaaelvea as 
to t he neeesait7 and scope of auan 
measurea • but ao lons a a th~7 are adopted 
in good t'aith• with an eye aingle to the 
public weU'are., they are aa much enti tled 
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to the recognition of the general govern
ment as if t hey were uniformly adopted by 
all the states. 

ftJfuile this court haa been alert to pro
tect t he r ights of nonresident ci tisena. 
and has felt it ita duty, not always with 
the approbation of the state oourta, to 
declare the invalidity of lawa throwing 
obstacles 1n the way of tree interoo~ 
~cation between the atat•a, it will 
not lend ita sanction to those who 
delibe~ately plan to debauCh the public 
conscience and aet at naught the laws of 
a state. The power of Congress to regu
late commerce ia undoubtedl7 a bene.t'ioient 
one . The police lawa of the atate are 
equally so, and it is our duty to harmonize 
them. Undoubtedly a law may sometimes be 
aucoesat\llly and legally avoided 1t not 
evadedJ but it behooves one who atakea h i s 
caae upon the letter of the Constitution 
not to be wholly obli vious of ita spirit. 
In thi s. case we cannot hold that plaintiffs 
are entitled to ita immunities without 
striking a aerioua blow at the rights of 
the stat es to administer their own internal 
a.t'faira.• 

Since the enactment of the t wenty-first amendmen to 
the United Statea Constitution, t he right ot a state 
prohibit or regulate the importation o.t' intoxicating 
ia not limited by the CoDmterce Clause. This amendmen 
ratified December 5, 1933- and the. aecond section 
as followat 

"The tranapartation or importation into 
any state or terr itory, or possession 
of the Uni t ed States for delivery t herein 
of intoxicat i ng liquors, Ln Yi olation of 
the laws thereof, is hereby prOhibited." 

This amendment was under consideration in Finch nd 
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Company v. MeK1ttrick, Volume 83 L. Ed . Supreme Cour Ad
vance Opinions, Volume 6._ page 238• 2401 and the co t 
said a 

"* * * ~ Since that amendme~t, the 
right ot a State to prohibi t or regu
l.ate t he 1laportation of intoxicating 
11 quor ia not ltmi ted by the commeroe 
clause. Aa waa said in State Bd. ot 
Equalisation v. Young 's Jlarket Co . 
299 U. s. &9• 62• 81 L. ed. 38, 401 
57 S. ct. 77, 'The worda uaed are 
apt to oonfer upon the State the 
power to forbid all 1mportationa which 
do not ~17 with the condition• which 
it preaoribea. t To limit the power ot 
the atatea as urged 'would involve not 
a construction of the Amendment, but 
a rewriting of it.• * * * * • • * • 

In our researCh on 70ur queation we .t'ind that n 
all or the oases in which auoh a tranaac~ion ••• inv 
were brought e i ther in the at ate ~ which the ah1 
came.• or the ata te to Whi ch the ah.1pment was destine • 
However~ we. ha'f'e tound one case 1n wh1 oh the facta a . 
similar to youra 1n this respect, namel7, a atat e wh h 
is neither the atat e in which the ahJ.pment originates 
the atate to whicl) the ahipmop.t ia destined. In othe 
words,. it is the st.ate through which such sh ipment pa 
to reaCh it• deat1natian in aaother atate. 

The SUpre.- Court of '1enneaaee in HaWIUicb.1lt v. 
State. 221 s . w. 196• bad be.t'ore it a case in whioh • ake;y 
waa be-ing purchased 1rl Jt1.ssour1, loaded into an aut bile 
b7 the purchaser who intended to take it to 111as1as1 
In order to reach his dea~ination, the purohaaer pa.as 
through the S.tat e ot Tenn&aMe which atate had a l R 
~biting transportation of lntozicating 11quor. In t 
opinion we find the following statement of t he courta 

•lt'he trial judge 1natruct ed the Jur;y 
that if t h e detend.ant below brought 
whiaky in an autamobile trOIIl another 
atate to R1Chardaon's Landing~ 1n 



I 

Mr. Walker Pierce -- 5- February 231 939 

Tipton county, Tenn., and droYe the 
automobile containing suCh whisky orr 
the ferryboat to any point in Tipton 
county, Tenn., he would be guilty as 
charged in the presentment, and that 
this would be true, whether he was 
going to Mississippi as th~ des tination 
or hia journey or not.• 

And the court aai~ at l.e. 97, paragraphs (1) and (2)a 

"We th~ the propriety of the instruc
tion depends on whether or· not it waa 
l eg-al under ll i s s1asipp1 statutes to sell 
whisky tn that atate. If it waa l egal 
to bring whisky into Jliss1ss1pp1 for aale, 
we do not think t hat t he journey of the 
plaintiff in error £ram Nissouri across 
the stat e of Tennessee oould have legally 
been interrupt ed or penalized: by our 
officers or courts. Kelley v. Rhoads, 
188 U. S. 1, 23 Su p . Ct . 259, 47 L. Ed. 35 ; 
Bowman v. Chicago & N. W. R. Co. , 1 25 u. s . 
465_. 8 Sup. Ct. 689, 31 L. Ed. 700J Rhodes 
v. Iowa, 170 U. 8 . 412, 18 Sup. Ct . 6~, 
42 L. Ed. 1088. 

"On t he other hand, if it was not ~awful 
to sell whisky, in lllasiasippf, then we 
think suCh liquor whil e in transit fo~ 
such purpose waa deprived of the proteet1o 
of the · crumn~rce clause of t he federal Con
stitution~ by r ..Jaaon of the proviaiona of 
the· V/ebb-Keny-on Act. 37 St ·at. 699• c. 90 
(U.S. Comp . St. section 8739). 

•This transaction occurr~d prior to the 
Federal Wartime Prohibition Act (40 Stat. 
1045) • the Eighteenth Amendment, and the 
Volstead Act (41 Stat. 305). At that time 
such transportation of liquor from one 
state to another state 1n which it could 
lawfUlly be aold waa legitimate interstate 
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commerce. 

"'l'he Webb-Kenyon Act d iveata intoxi
cating liquore of their interstate 
character. as we understand it, when 
they are being ahipped into a state to 
be received, possessed, sold or 1n any 
manner used 1n violation of the law of 
that stat e. In other words. auch liquors, 
when 1n tranait to such a state ., are not 
legitimate articles of commerce. and are 
subject to ·the laws or th~ atatea into 
which they are brought or thl"~ugh whi ch 
they pas-s. That the law ot t h e •tate 
controls in suCh cases fully appears from 
Austin v . Sta te . 1~1 Tann. 5~~ 48 s . W. 
305, 50 L . R. A. 4 '78, 70 Am. St . Re p . 703, 
and the Supreme Cour t decisions therein 
reviewed. 

"Now we cannot j udio1all,- know what the 
statutes of Mississippi were . I.f it shoul 
develop on a auba•quent tri al tha t the sale 
of intoxicating liquor in M1sa1ssipp1 was 
illegal, then we think that defendant waa 
not protected by the· commerce c~ause of t he 
federal ~onstitution while passing through 
Tem1eJ1see with auoh liquor•,. but was ,sub
ject to the Tenneas-ee laws againet the tran -
poration of liquor within the boundaries of 
this state. On the other hancl. 1f it shoul 
develop that t here waa no statute of Miasis 
s1pp1 proh1b1~ng t h e use of the \'!'b1aky in 
that atate tQ which defendant intended to 
put his 11quor when he arrived there. we 
think• as ateted be.tore,. tbat he waa not 
amenable to the !renneaaee Tranapc>rt·ation 
Act wh11~ purautng his journa7 f;hrough 
this etate. We think this con~1.ua1on is 
borne out by the deca1on ot tlle Supreme 
Court of the Ulii ted State.:a in Un1 t ed Stat e• 
v. Gu<lger, 249 U. S. 3'73•, 39 Sup. Ct . 323• 
63 L .. Ed. 653, and other oasea. 'rb.e deciai 
in t h e Gudger Case, whi1e construing the Re 
Amendment (u.s. Comp. St. sections S739a, 1 
l03S~c), and not the Webb-Keny~n Aet, ia in 
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point. ainae t he language qf thea• 
two federal enactmenta is quite 
aJ.milar. " 

In Col line v. U. S. 2615 ~ed. 65'7 ~ 1 . e. 660• the court,, 
ln passing on a somewhat simil a r queation, sa1dt 

•* * * * * By a like 11beral1t,- ot 
·oonatructiion, the eauaing of 1ntoxi- · 
eating liquor to l>:e· transported f'rom 
one atate tnto another atat•• ~ere 
1ta sa~e or manu£acture i• p~lb1ted• 
wou1d ae.em tc be oomplete aa aoon a• 
the tnteratate journey was entered upon, 
even though the liquor tailed to reach 
the proh1b1 ted t...-r1 t.ory. • 

Sin-ce the Volstead Aot baa been repealed, the 
clause ~pliea to 1ntollioat1ng liquor shipments the s 
to sh ipments of an,- other property unleaa they are i 
t1on or the Webb-KenJ"on Act., which provides aa follo 
(U. s. c. A. Vol . 27, section 122~(1935) found in the 
aup~lament t o said volume) 

"'The shipment or trana.portation, in 
an7 manner or by any means wha tsoever. 
of any spirituous, vinous,. malted, 
fermented, or other 1ntox1c~t1ng 
liquor o.f any kind., from ooe State~ 
Territory. or District of the United 
Stat ea, or pl•ee noncontlguoua to but 
subject to the jur1ad1ct1on thereot, 
into an,- other State, Territory• or 
D!atriat of the United State•, or place 
non-contiguous to but subject to the 
jurisdiotion thereof, or from an,. 
foreign country into any State. Terri
toryi or District of the United Statea, 
or p ace noncontiguous to but subject 
to the jurisdiction thereo.t, which aaid 
ap~r1 tuoua. vinous, malted., fermented, 
or other intoxicating li(luor ia 1ntel'lded, 
by an:y peraon interested ther.e1n. to be 
received~ possessed, aold• or in any 

e •• 
viola-
f 
pocket 

.. 
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manner uae4 • e1 ther in the original 
package or otherwise~ 1n violation 
ot an7 law of aueh State, Terri tory, 
or District of the United States, or 
p~aee noncontiguous to but aubject to 
the jur1ad1ct1on t hereof, is hereby 
prohibited." 

or unleaa it 1a in vi.olat1on of secti on 2 of the 2la 
Amendment to the Constitution of the United Stat es • ch 
is aa followar 

said a 

"'The transportation or 1mpo~tation 
into any Sta te, Territory, o' poaaeaa1on 
of the Un1 ted Statea tor deli very or uae 
therein ot intox1 eating l i quors., 1n 
violation ot the law-a ther eof • is here
by proh1 b1 ted . •• · 

In Dunn v. u. s. 98 Fed. (2d) 119, 121, the co t 

ttnle e1'tect of Section 2 of the Tw:enty
F1rat Amendment u. s. c. A. Amend. 21,. 
section e. wa.a to qualit'y the COl!lller -ce 
ql.ause,_ u.s . C.A. Conat. art. 1, secti on 
a. ol. 3 so as to p.ermit a state t o pro
hibit or condition the ~portation or 
transpGrtatt·on ot 1ntox1cat1ng liquor 
thereinto." 

In State v. ltirme.yer, 88 Kansas 589_. the court elda 

"Where the commerce cl.ause of the 
federal constitution i s invoked aa 
a protection to traf.f1o in 1ntox1eat-
1ng liquor, the courts are not pre
cluded from an 1nqu1cy into methods 
and P"'acticea to detennine whether 
the tranaactlorus invol.ved consti t u te 
leg1t~te interstat e oommerca, or 
are colorable merely and illtend-ed to 
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•~ade and defeat the just operation 
of the constitution and ~awa of this 
atat e. " 

On the question of whett er or not the commerce 
appliea to tranaportat1on of l i quor by a private pera 
an autOJIObUe, we .find that t he United States Supreme 
baa held 1n United States ·v. Simpson 262 u. s. 466, 
Ed . 665, cited in 10 A. L. R., page Slo. as followsa 

"The tranaportation b,- the owner in his 
own automobile of intoxicat ing liquors 
for hie penona.l use ia comprehended by 
the prohibi tion of t he Reed Amendment 
of MarCh 3 1 1917, section 5• against the 
tranaportation of 1ntoxicat~ liquor s 
in interstate . oommerca except for 
so1ent1fio, saoramentaif medielnal, and 
mechanical pur poses, into arq state the 
lawa of whiah prOhibit the manufact ure 
or aale t her ein of intoxicating liquors 
for beverage purpoaes.• · 

•Transportation, 1n order to constitute 
interat ata commerce, need not Qe by 
oqston carrier, and may consi st ot the 
transportation by one of his own goods." 

lauae 
n in 
Court 
4 L. 

You atat e i n your request tha t bootl·eggera a re rcy
i ng on theae questi onable intoxicating liquor activi t 
From this exprea,ian, we assume tha t you ~an that au 
peraona are rtolating the intoxicating liquor lawa of 
atate 1n which they r eaide and whioh ia t he destinati 
the liquor shipment. In State ~. Frasee, 97 s. E. 6 
the court, in disouaatng a a~ar queation and appl 
proviaiona of t he Web· Kenyon Act. aupra, said: 

"Thua ia Withdrawn f rom the shipment of 
tranaporat1on of intoxicating l~quora 
the immunity ot interstat e commerce, 
and expreuly forbidden the ah1pment or 
tranap~ta tion into a atate of liquors 
intended to be received or poaaes sed 
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there in v1olat1an of the law ot 
auch atate. In Clark Distilling 
Co. v. Western Maryland -By. Co •• 
supr a, 242 u. s. 325, 37 Sup. Ct. 
185• L. R. A. 1917B• 1218, Ann. Qaa. 
1917B• 845, t he court said1 

• •·'fhe movement of liquor 1n inter-
state commerce and the r e ceipt and 
poaae.aai on and right to s&ll pro
hibited b7 the atate law haYing been 
1n opr-eas t&-rma d1 vested by t~ Webb
Kenyon Aet of their 1nterata te com
merce character, it !'ollows tha t * * 
there 1a no p ossible reaaQn f ·or hold
ing that to enf'orce th• prah1b1t1~IB 
ot t he state law would ponfli ct with 
the commerce clause of the Consti tu
tian. ' The Webb-Ken7on Act 1 did.· not 
simply forbid the introduction o£ 
liquor into a atate tor a prohibited 
us•• but took the protection of inter
atat e o~eroe ~way ~rom all receipt and 
poaaeaa1on ot llquor prohibited by atate 
law. t• 

It these partiea are taking this intoxicating 1 
1nt.o a atate wi tb the intenti on of v1olattng the liq 
1-awa o£ that at a te,. then they cannot cla1m the prote 
of the pr~v1a1ona of the Interatat e OoDI!lerce Clause 
Const1 t ution. Each of these cases will have to stan 
1 ts own bottom and a !nee. 1 t is a qu•ation o£ law and 
whet her aueh a person is carrying a:a an interstat .. c 
carrier depends on the 4estinat1an of the abipmsnt 
prort.alona o£ the liquor law o-r the atate to which t 
liquor is destined. 

CONCLUSION. 

From t h e .foregoing._ we are of' t h e opinion that e 
tranaportat1on and poaaession ot intoxicating liquor a 
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carrier, publi c· or private, in any form of a Yeh1cle 
the State of Mi ssouri, which shipment originates in 
state and is destined to a state for the purpose of 
ing the lawa of the state to w.hi~ it is deatined, 1 
protected by the i~teratate commerce provision and a 
ahipment is intrastate . In .uch case the offioera o 
State of Mis souri may arrest the carrier for any vio 
of t he liquor lawe of the State of Missouri rund he 
prosecut -ed ther e.for. 

II. 

Your second question has to do with the right o 
and seisure, in the event th e driver o.f a oar trana 
toxicating liquor is apprehended and arreated in co 
with another violation o~ law, a traffic violation t 

Section 11, Article II, o.f the tii ssouri Constit 
the following proVi sion& 

•That t he people shall be aecur e Ln 
their persona , papera, homes and 
effects, from unreasonable searches 
and aeLzurea; and no warrant to search 
any place, or seize any pe rson or thing, 
aha~ issue without describing the place 
to be searched, or t he person or thing 
to be aeised, aa nearly as may beJ nor 
without probable cause, supported bJ 
oath or aff irmation reduced to writing.• 

aero a a 
other 
olat
not 

ch• 
the 

ation 
ybe 

search 
rt~q in
ect ion 
r instance. 

From a reading of t h e above section, it is app ent 
that it is the unreasonable search and seizur e that s pro
hibited by the Constitution. 

The Supreme Court of lfissouri in the case of te v. 
Padgett, 289 s. W. 954, had before it a situation s ilar to 
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the question 70U han proposed. The statement of ta ta as 
given b7 the cour t in that case ia as t ollowa (l . o. 55)z 

"The city marshal of Versailles stopped 
a car on t h e atreeta of that to11D, in 
w~oh the defendant and another were 
riding, on account of the reckless man-
ner i n which the7 were. dri v1ng. In eo 
doing the marshal j naped. upon the run-
ning board, and, turning ott the switch, 
stopped the car. While thua engaged, he 
discoYered that the defendant rond hia 
companion we're drunk., and he took them 
into custody. As he pulled the defend-
ant out ot the· car, a bottle ~r whisky 
tell out o.£ hia pocket, and, upon an 
examination ot the oar, two other bot-
tles were found beneath the seat where 
the defendant had been sitting . One 
of these contained intoxicating liquor, 
c0111n0nl7 called 'hootch' or 'moonshine. •• 

At the close ot the pla1nt1ff 1 a testimon7, det,......ua.u 
tiled a mot~on to auppreaa the ertdenoe which was oY 
by the trial court . In holding that the city marah · 
Versailles had the unquestioned right to aearoh the 
under the cirGWast anoea without a sear~ warrant and 
aeiae the intoxicating liquor, the court said (1 . o. 

"Defendant contends that he was depri Yed 
ot hi a libe~ w1 t hout due process of 
law, in that he was arrested without pro
ceaa_. and that his automobile waa examined 
without a search warrant. The legality ot 
his arrest ia to be determined by the facta 
and oircumatancea attending the saine and 
the law applicable thereto . The p~ace of 
his arr est waa in the ·city• of Versailles, 
and the moving cause for same waa his 
driving an automobile while in an intoxi
cated condition. We will take judicial 
notice, not only of the corporate character 
of municipalities wi~ the state (State Y 
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~te (Mo. Sup.) 263 s . w. 192), but 
also that the population of Versailles, 
as shown by the l ast federal census, 
authorises ita designation as a city 
of t he fOLT t h clasa (State v. McBrien. 
265 Mo . 59-', 178 s . w. 489), and that 
it is within the purview of the statutes 
defining the powers of offi cers of this 
elaas of citi-ee (section 761~ and art. 6 
of Chapter ?2, R. s. 1919). A marshal 
in a city of the fourth class is a police 
officer. and, as such, ie empowered to 
arrest &n7 peraan without a warrant 
violating any law of the state or city 
when colDDlitted 1D his preaence. Section 
8-'26, R.s. 1919; State v. Underwood, 75 
:tlo . 230. 

wrrrespect1Te of t he pl ace where committed 
it ia declared to be a Dd~~eanor for 
any one to operate a motor vehicle while 
in an intoxicated condition~ Section 7595 
R. s . 1919. 0 f this of fense the defendant 
was guilty when arrested b y the marshal. 
Ria apprehension under thia state of taots 
was authorised., and he has no valid oauae 
of complaint on this account. In maktng 
this arrest, it waa disclosed that the de
fendant waa in the act of transporting 
whisky, and• the eVidence of his guilt 
being ., aa the marshal determined• present 
and apparent from the bottles of liquor 
found beneath the ••at of the defendant 's 
car. and the offense being a felony,. his 
detention to answer the charge of the 
latter after his arrest for the misdemeanor 
was authorised. The felonJ no leas than 
the aisdemeanor was being committed in the 
presence of the marshal, and hence with.itl 
the terma of the statute. the potential. 
efi'ect of which is to include within the 
marahal'a power arreata Without proceaa o~ 
parties guilty of &n7 ottenae against the 
atate or city. * * * * • * * * * * * * 
•The marshal was not required to procure 
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a aearah •arrant to authorise him to 
search t he def"endant 1 a car. The 
Supreme Court of the United Stat ea. 
in an exhaustive opinion on aearonea 
and aeisurea aa appli ed to auto.mobilea 
( Carroll v. u. s., 287 u.s. 132, '5 s. 
Ct. 280• 69 L.Ed. 5~. 39 A.L. R. 790), 
holds t hat searrih and aei sure, without 
a warrant, of ~ automobile engaged in 
the illegal. tranaportation ot intoxi
cating liquora. is not a violation of 
the Fourt h Amendment to the tederal 
Conati t u t ion. provided aucn searCh and 
seizure 1a made upon probable oauaeJ 
t hat is, upon. a belief, well founded, 
ar1a1ng · out ot the o1rc\UIIIItanoea known 
to · the otticer t hat the automobile oon
taina contraband gooda which b7 law are 
subject to aearoh and s e i sure. Of like 
tenor are the rulings ot several Un1 ted 
Stat ea District Cour ts and Courts of 
Appeala. u. s . v. Fenton (D. c.) 268 F. 
221) o•·co:nnor v. u.s. (D.c.) 281 F. 396J 
Elrod v . Moss (c. c .A.) 278 F. 123J 
Lambert v. U.S . ( C. C. A.) 282 F. 413 . 

•The facta in the instant oaae are of 
like etf e-ct • to thoae set .torth in the 
Carroll Case, and the rule there invoked 
is deemed appropriate here. The reason 
for the rule, as announced bJ Chlet 
Juatice Ta.t't in that opinion, 1a that 
such delay would be occasioned 1n obtain
ing a warrant as to afford a vehicle ot 
the character of an automobile tl.me to be 
beyond t he reaCh ot of fioera or to have 
disposed of it* cargo before the wri t could 
be procured. This reaaoning 1a ' in harmon7 
with a purpose to ef'f'e ct1 vely admSni ster 
the l aw and punish of fender• and should 
meet with our approval. We theretore 
overrule derendant•a contention in this 
behalf ." 
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Consequently, if an of fi cer ahould arrest a per 
in charge of one of such cara on a traffic violation 
being a misdemeanor, suoh o.f'fieer can without a aeai
warrant search the autOIIlObil.e following the arr est i 
person were thereby found to be engaged in the co~ 
of another c:rime and p.art1oularl,- that of illegally 
porting intoxicating liquor WhiCh 1a Ln fact contrab 
goods, the liquor ~ be aeiaed and will constitute 
ertdenoe. 

The legislature. in enaot1ng Section W-,g or t h 
Liqour Law-a. te.wa of Ki saour11 1935• page 279• d:eola ed 
that any liquor being unlawtu.ll7 tranepor ted ia cont a-
band. and that arrest• tor auch violations can be ma • with or 
without warrant. The pertinent parts of said aeotio read 
as followss 

·"* * * * • * ~ u ******All intoxi
cating liquor unlawf~ly manufactured• 
stored, kept, aold• trana~orted or 
otherwise d1apos&d of. an the contain
era thereof and all equipment uaed or 
f'it tor uae in the manufac-ture or pro
duction of th e aame. including all grain 
or other materia~a used, in the unlaw1'ul. 
manuracture o£ intoxieattng liquor. and 
which are f'ound at or about aey atill or 
outt'1 t for the unlawf'Ul making or manu
facture of intoxicating liquor. are here• 
by declared contraband., and no r1.ght of 
property &ball be or exist 1n an,- peraon 
or per•ona. r1r.m. or corporation owning• 
turn!ahing or posae·aa1ng any auch pro
p~., liquor. materi~al. or equipmentJ 
******~****~******* 

* * * * * 4 * * * * * * * * * ·:: * * * but it is h ereby exprea•ly made the duty 
of t h e aherifr a and eonstab2es and their 
dQputies •1 thin their reape,cti ve oountiea, 
and of· marahals ebie~• of police and 
policemen in c1 t1e.s._ t owns and villages. 
and ot all other off1o1ala whose du t y 
it is or shall be to make arrests, to 
diligently suppress any v1olat~on of this 
Ac-t. and to thi .a end BU-ch otfieere are 
hereb7 a u thorized and d i rected to arreat, 
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w1 th ~r w1 thout a warrant. any pe-raon 
or peraona found vLo1at1ng an7 aueh 
prov1s1onaJ * * * * * * * • • • • • * • 

Further.morea UDder the authority ot the oase ot 
Ja.ok·aon v. C!t7 ot Columbia• 217 s . w. 869,. r•ndered 
thg Kanaaa. City Court o~ Appwala. we are of t he opin1 n 
that no action in replevin would lle to reeover aucn 
liquor fr-om the offi cera. In that oaae the oft"i.oeN• 
without .a warrant. aei&e4 intoxicating 11qucr, . arr&at 4 
the plaintif!' and charged him with at,oring the same 
illegall7. The pla1nt1t~ brought repleTin act1~n and the 
court aeid at l.c. e'o-87la 

"The pla1nt1:tf• while insisting that 
he waa the exclusive owner o~ the gooda,. 
admitted he got t hem tor the purpoae 
and with the iatention ot aelliDg them 
in violation of t he lew. Thia ral:aea 
an interesting question wheth•r or not 
a court ia bound to ·aid b1m 1n obtain-
ing poaaeaaion of .ucn gooda thereby 
enabling him to ·tt·olate the law• eYen 
though there be no 1•• in JUeaour1 
deatro7tng property rights in tntoxi
catj.ng liquors. Oourta w1J.l not en• 
torce r1ghta u1a1ng out o~ tm 1ll•gal 
contract. Oscanyan v. ArJu Co., 1.03. 
U.S. 261• 26 L. Ed. 63GJ Haggerty v. St. 
Louie }.ce Co'. • 143 llo. 238• U s . w. 
1114• 40 L. R. A. 161• 65 Am. St. Rep . 
6''1J Smith v,. Ros~. 192 Mo. App. 680• 
186 s. w. 910. Kor will they aaaiat a 
party t ·o regain What he hae parted wlth 
tor an illegal pu:rpoae. and the • ..._ 
principle prevai~a where 1t ~a attempted 
t.o reo.over tb&t which waa int-.cled to be 
aold 1n ~olatian ot ~e law. Marienthal 
v. Slud'er. 6 :ron. 22S. In Bl\mk v. Waugh• 
32 Okl. 616• 122 Pao. 7~7- 39 L. R. A. 
( N.S.) lOGa_. it was held that-

••It the oourta will not open thei r doora 
to entoroe an illegal contract. we do not 



Mr. Walker Pierce - 17 - February 2S, 1939 

think they ahould lend t heir aid. to 
enable a p.eraon to unlawfully engage 
Ln the liquor traffic.' · 

•see, also. Robert•on v. Porter, 1 
Ga. App. 223, 57 s. E. 993J Howe v. 
Stewart, •o Vt. 1~6J Crigler v. 
Shepler, 79 K.an. ~. 1.01 Pac. 619, 
2~ L. R. A. (N.S.) 500. In moat, 1r 
not all, of these cases, however, there 
were atatutea which either forbade re
covery or destroyed property rights 
in the goods in question. There ia no 
au~ statute in Missouri, and, on the 
contrary, sections .a55 and 4856, R. s. 
1909, proVide that liquors being sold 
1llegall7 may be taken and held until 
the prosecutions therefor are ended, 
and the flnea paid, and tor the selling 
of auoh liquors to pay the tinea in case 
they are unpaid. However, in a case 
where the plaintitf seeking to reoover 
liquors admits he got them tor the pur
pose of violating the law and the oou rt 
1a convinced that the result or turning 
them over to plaintiff will enable him 
to violate the law, it ia an interesting 
question whether, in such a case, the 
oourt may not w.t tbhold ita aid and leave 
the pla1ntitt 'un.anotified bJ ita favor 
and unaided by ita process ' even 1n the 
absence of a statute forbidding recovery 
or deatrcrp.ng property rights in the 
goods sought. * * * * * * * * * * * * • 

CONCLUSION. 

It ia our conClusion, theretore, that 1f an ott oer 
a r reata the driv•r ot a motor vehicle tor the violati n of 
any law goYerni.ng the use ot motor veh1olea such otf1 er 
then haa t he right to search the automobile. If in e 
course of auch aearoh the o.f'f1cer diaoovera evidence hioh 



Mr. Walker Pierce - 18 -

tenda to mow that the driver of' the oar is trana.por 
into%1cating l.iquora 1llegall7 and ill Yi'Olation or 
theli auch of'.f1cer 1a w1.th1D his rights 1n aeising au 
liquor and the aame m&J' be uae4 aa evidence againat 
offender 1n the oaae in which he ia charged with the 
violation o.f the intoxicating liquor lawa. In order o 
make auch eYidence COJIU)e~ent 1 t S.a not neceaaary • 
those o1rCUJUtancea. that the officer ~ armed with 
aearoh warran-t at the t~ the 1ntoxi eating liquor 
aeized. 
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