
. r 
COUN'r.f ~URER-: No vacancy exists in the o~fice _ of c0unty· 

t reasurer by virtue of t he failure 1of 
trea surer-elect to qualify under Laws of 
Mo. 1937 , p. 425 . 

January 31, 1939 

Honorable \ailson Plank 
Treasure~ 
Dent County 
....al em, .&l1ssour1 

Dear .:;ir: 

F 1,1.9E D 
~ / .. 

~~s Department i s in r eceipt of your letter 
of January 26th with the f ollowLnr request for an opinion: 

" 'l'he newl y el ected treasurer of 
thi s county has not , as yet , 
f iled bond , and I would like to 
have your advice and op~on as 
to necessary and legal s tops in 
connection therewit h . Do I hol d 
over until next election, or i a it 
necessary f or t he ~overnor t o make 
an appointment?" . 

In 1937 the off ice of treasurer was r estored 
Laws of 1.I1ssour1, 1937, page 425. Section 12130a pr ovide s 
as f ollows: 

" On the Tuesday after the first 
Monday in November, 1938, and 
every four ( 4 ) years tnereafter 
there shall be elected by the 
quali f ied voters of the severa l 
counties 1n thi s state , now or here
after having a popul ation of le ss 
than 40, 000 inhabitants and in 
counties having a popula tion ~f 
75 , 000 and less t han 90,000 1n
l~bitant s, according to the last 
De cenni al uni t ed ~tatea census, a 
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county treasurer, who shall be com
mi ssioned by the county court of his 
county, and who shall enter upon the 
di schar ge of the dutie s of his of f ice 
on the first day or January next 
succeedi ng his election, and shall 
hold hi s offi ce ·for a t e r m of f our 
( ~ } year s , and until h i s successor i s 
ele cted and qualified , unle s s sooner 
r emoved from office. ~rovided, that 
nothing in thi s section shall appl y t o 

II countie s under township o~ganization. 

~ince you s ta te that your succe ssor ha s not ret 
fi l ed bond, it is nece s sary to consult vection 12133, ~aws 
of l11issouri ., 1937, page 426 , which relate s to t he giving of 
bond, provi ding as followsz 

" ~he person elected or appointed 
county treasurer under t he provi sions 
of th i s article shall, within ten days 
after his el ection or appointment as 
such , enter into bond to the county 
in a sum not le ss than twent y thousand 
dollars, to be f ixed by the county 
court, and with such sureties , re s i dent 
landholder s of the county , a s shal l 
be approved by such court , conditioned 
for the faithful performance of the 
duti es of h1 s office • " 

t.', e are particularly concerned with t he claus,_ , 
11 vJ ith1n ten day~ after his election or appointment a s .such. " 
.e t h ink the case of Bank of ~t . &oriah v . Mt . ruoriah, 226 

t• O • App., 1 . c . 1231, decide s the matter .- \.e quote ex ... 
t ensivel y f rom t he decis ion for t he reason that it recite s 
all of t he early decisions and differentiates the same~ 

" 'lbe main question 1n dispute be
tween t he parties i s whether this 
section of t he statute, requiring 
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a bond of the treasurer of the 
village# is directory or mandatory 
it being conceded by the defendant 
that, 1 f it i s ma.nda torJ, DoJIIley 
never became treasurer of the 
village and was not entitled to 
po sses sion of i ts funds . 

" ' I f a s tatute merely requires cer
tain t h ings to be done and nowhere 
pr e s cribes t he r esul t that shall 
f ollow i f s uch things are not done~ 
then the s t a tute Should be held to 
be di r ectory. l'he rule thus stated 
i s i n harmony \'Vi t h that. other well
r e cognized canon that statut e s di
r ecting t he mode of proceedings by 
public off i cers are to be hel d to 
be dire ctory and are not to be re
garded as e s sential to the validity 
of a proceeding unless it be so 
de clared bf law. < ~tate v.· Cook, 1• 
Barb . 259.) By thi s we mean tbat if 
a fair cons ideration of the statute 
shows that unless the Legi s l a ture 
intended compliance wit h the proviso 
to be essential to the validity of 
the proceeding , wnieh nowhere appears , 
then it i s to be regarded as merely 
directory.' ( ~tate ex 1nf. Frank· 
~~ . McAll ister v. · Bird et al. 296 
Mo. 344, 351, 352.) 

"In State ex rel . v. Churcbhill, 4l. 
~o. 41 , t h e provision of a statute 
requiring t he county treasurer to 
give bond within ten days after 
hi s a ppointment or election was held 
to be merely d irectory, it being 
said that t he matter of time wa s not 
e s s ential to the val.idity of the bond 
nor a condition precedent to the 
party ' s title to t he of f ice. In 
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... t ate ex rel . v • .14indley, 101 !ko. 
368, it was held that t h e s tatut e 
f orbidding count y courts f rom accept
ing an offici al bond with the name 
of a j udge of the eourt a s a surety 
t hereon was directory only. 

"'In the absence of a statute. so 
providing , it i s generally hel d that 
a failure to qualify, although it 
a ffords cause for forfeiture of the 
office, does not crea te a vacancy, 
and even though it i s irregular and 
improper to induct one into off ice, 
without giving the required bond, 
s uch a one i s lega1ly 1n office , and 
so remains until removed by judicial 
process , and if t he oath i s taken 
or the bond filed at any time before 
proceedings are t aken to declare a 
vacancy, it i s suff 1c!ent.' 
(46 c. J., pp . 962 , 963. ) 

11 'l'he case of Un1 ted St ates v . Bradley, 
10 Peters , 343, involved an act of 
Congre ss providing t hat ' a ll officers 
of t h e pay , commi ssary and quarter
master' s depa rtment shall, previous 
to ent er ing on the duti es of t heir 
r espective office s, give bond ana 
suff icient bond s 'to the United ~tates, 
rully t o a ccount for all moneys and 
public property which they may re
ceive, 1n such swms a s the secretarr 
of war shall dire ct.' It was held 
that t he giving of such a bond was 
a mere ministerial act, and not 
a condition precedent to t he of f icer ' s 
a~thoritr to act as pay master; that 
the appointment wa s complete, when 
made by the pr esi dent and ·conf ir.med 
by the senate~ A s~lar ruling was 

\. 
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made in the cases or u. ~. v . ~ton, 
169 u. ~. 331, 346 ; Glavey v . u. ~. 
182 u. ~. 595; ~tate ex rel. v. 
Carroll, 57 \,ash. 202; Board of' Com
missioners v . Johnson., 124 Ind. 145; 
Pickering. v. Day, 95 Am. Decisions, 
291. The f'ollow1ng cases ~nvolve 
s tatutes making the giving of a bond 
mandatory and a condit ion precedent 
to qualifying f'or tne of f ice. ( hounds 
v . Bangor, 46 1e . 541; 543; ~ndrews 
v . Covington, 69 Mi s s . 740J ~tate ex 
rel. v. Tucker, 54 Al a . 205 ; Advisory 
Opinion to Governor, 65 ~la . 434; 
C. N. o. & T. R. Co. v . Cund1~f, 166 
Ky. 594; ~atterson v . ~tate of Nebras
ka , 92 Neb. 729 . ) 

" Section 7155 is not similar t o the 
statutes construed i n t he oases last 
cited but more like t hose in the cases 
heretof'ore cited. 

"1Jome stat utes provide that the !'all
ure to give bond sna l l work a vacancy 
or a f orfeiture of the of'fi ce, but it 
i s usually hel d that 1 under these 
st atutes, the o f f i cer continues t o be 
a de jure of'f'icer until a vacancy or 
forfeiture i s declared. · ( ~ee ~tate 
ex r el. v . l!;ly , 43 A1a . 568; State ex 
rel. v . Gallow,. 78 Mont . 308; Fe ople 
ex rel . v . T;homas, 80 i oh . 265; 
People ex rel. v. ,:a t ts, 26 N. Y. ::)• 
280. ) In the case last cited the 
court quoted approvingly (page 282) 
:from .0111, 1£un. Corp. ( 4 .l!!d. ) as fol
l ows: 

" ' Statutes requiring an oath of office 
and bond are usuall y d irectory 1n 
t heir nature; and unless the fail ure 
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t o take the oath or g1 ve the bond 
by the t~e prescribed i s expressl y 
declared, i pso facto, to vacate the 
office, the oat.. may be taken or 
the bond given arterwards , if no 
va cancy bas been declared.•" 

Conclusion • 

I 

. t"or t he reason that the statute, to-wit, ~ction 
12133, quoted supra , doe s not pr ovide that the failure ~o 
give the bond wit hin t he time mentioned i n said statute . 
works a vacancy or a forfe i ture, we are of t he opinion that 
no vacancy exists in t he of f i ce Of Treasurer 1n your county 
at thi s time . Under t he deci s ion of State ex inf . Hul~n v . 
Brown, 220 1 o . App . 468 , and IJ'l..any other similar ones , y~u, 
as the present Treasurer, provided you have not surrend~red 
your office, can hold offi ce until your successor qualif i es . 
Your successor may qualify any t ime duri ng your t e r.m; o~her
wi se, you will hold until t he next r egular e l e ction f or the 
election of county treasurer. 

J. E. TAYLOR 
(Acting) l1ttorney- Gen.er al 

OWN: l:G 

hespeettully sub~tted, 

OLLIV t.R W • N OLF.ti 
Assi stant Attorney-General ! 


