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COUNTY COURTS : Not authorized to levy more than 40~ for county 
purposes, as Jrovided by the Constitution, absent a vote of the people . 

November 30, 1936. J 

honorable J . T. Pi nnell , 
Prosecuting ~Lttorney, 
... cDonald County, 
Pineville, ~ssouri . 

Dear .3ir: 

follows: 
'~""e a cknowledge r e ceipt of your inquiry, whi oh i s as 

"The assessed valuation of :.c.Uonald 
County is bet ween six million and 
t en million dollars. The County ' s 
warrant indebtedness is being reduced 
to judgments . The total ~ill be 
probably ' 50,000 . 00 . 

".Jec. 2892, .d • .J . 192~, provides 'that 
nothing in sections 2892 to 2894 
i nclusive, shal l be so construed a s 
prohibiting any county • * * that has 
or may hereafter have a bonded or 
judgment debt • * from funding or 
r efunding such debt w1 thout the sub
mission or the question to a popula r 
vote ~ ' 

"Under the Constitution, t his county 
can not exceed a 40 cent levy for •county 
purposes.' 

" , uestio!l : 
levy a bond 
of 40 cents 
the payment 

Could the County Court 
t ax (in excess of the levy 
for county ;,urposesl fo r 
of bonds and interest? " 

oection 11 , .ti.I'ti cle X of the Lissouri Constitution, pro
viding for the levy of t axes for county and other purposes, f rovides 
in part as follows: 
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"For county purposes, the a1nual 
rate on property * * in counties 
having six mill ion dollars and under 
ten million dollars, said r a te shall 
not exceed 40 cent s on the one hun
dred dollars valua t ion ~ * said 
restrictions as to rates shall apply 
t o t axes of ever y kind and descrip
tion , whet her general or special, 
except t axes to ~ ay valid indebtedness 
now existing or bonds which may be 
iesued in r enewal of such indebted
ness )I( "" ~ " 

~ection 12 of Article X of the Missouri Constitution, i n part , 
pr Qvides: 

".:.\o county ll' .,. * shall be allowed 
to become indebted in any manner 
or f or any purpose to an amount 
exceeding in any year the i ncome 
and r evenue provided f or such year 
wi t hout the consent of t wo-thirds of 
the voters t hereof voting on such 
proposition a t an election to be 
held for that purpose . hor in cases 
r equirine such assent shall any 
indebtedness be allo~ed to be i ncurred 
t o an anount, including existing 
indebtedness in the agcregate exceed
ing five oer centum on the value of 
t he taxable property therein • • " 

.::>a ction 2892 (Laws of r.lo . 1931, p . 138) provides tha t the 
various counties are authorized by t heir respective county courts 
to 

n fund or refund any part of all 
of their bonded or judgment indebt
edness , including bonds, coupons 
or any judgment, whether based on 
bonded or other indebtedness , and for 
t hat purpose may make , issue , ft@BOtiate, 
sell and deliver renewal , funding or 
refunding bonds, and with the pro-
ceeds thereof pay oft, receem and 
cancel such judgments or old bonds 
and coupons as t he same mature or are 
called tor r edemption, or such renewal, 
funding or r efunding bonds may be 
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issued and delivered in exchange 
for the judgments, bonds or coupons 
t o fund or r efund which the renewal, 
funding or r efunding bonds wer e 
i ssued: Frovided , that i n no case 
shall t he amount or the debt of any 
such county, township or parts of 
to~.nsr.J.ps , or city , village, incor
pora ted town. s chool district or r oad 
district be increased or enlarged 
ander the provisions of this chapter, 
and provided also t hat no renewal, 
funding or r efunding bonds issued 
under this chapt er shall be payable 
in more than t went y years from the 
dat e t her eof, 

• * • 
Provided further, t hat not hing i n 
sections 2892 to 28g4, i nclusive, 
shall be so construed as prohibiting 
any county , city, township, school 
district or road district f rom renewing, 
funding or r efunding s uch debt ,.,1 t hout 
t he s ubmission of the question to a 
popula r vote )" 

Section 2893 , R • ...;i . i .. O . 1929 provideo the n ethod for holding 
t he election. dect ion 2894 empower s t he county court to proceed 
to fun6 any part or all of such indebtedness in conf orcity with 
the provi s i ons of said Chapt er 15, B.J . Mo . 1929. vection 2895 
provides t hat the county sholl , a t the ttme or issuing t he bonds, 
"provide in the expr ess manner pr ovided by luw for the levy a nd 
collection of an annual t ax suffi cient to pay t he annual inter est 
on such funding bonds as it falls due, and a sufficient sinking 
fund for .t he paymeht of the principal of s uch bonds when they 
be come due . " 

We construe your question tJ be t hat, assuming your county 
has a bonded or judgment indebtedness which is valid but which 
ca nnot be retired r i t h t he coll e ction of t he 40 cent levy aut horized 
by t he Constitution, is your coUnty court authorized without a 
vote of t he people to levy a tax in addition to the 40 cents tor 
county ~urposes, from which additional t ax the said debt s may be 
r etired? 

I n t he case of Lacar · a t er & Blectric Li ght Company v . City 
of Lamar, 128 ~o . 188 , 194 , speaking of whether t he s ame rule 
applies to counties as applies to ci ties ~ith reference to the con
s t r uction of these constitutional provisions, the Court (l.c. 1g4) 
aa id this : 
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"This line of r easoning is f ar 
r eaching in its consequences, 
for if correct as to cities, it 
is lOrr e ct as to counties , school 
dist rict s and toWllBhips . " 

This was a case by the Court £n Bane in whi ch the Columbia 
Case (1892) 111 ~o . 365, 20 v • f . 236, and later before the Court 
~n Bane i n dtate ex rel . v • .:>elbert {1893) 116 l1o . 415, 22 s .w. 732, 
was overruled, and the Court her e speaking of ~ections 11 and 12 
of the I.~ssouri Constitution said ( 1 . c . 215}: 

'vection 12 could then be regarded 
as a proviso to section 11, and 
any tax duly levied to meet a 
voted i ndebt edness would have a 
solid foundat ion on the taxable 
resources of the locality. Yet 
on the other side, the possibility 
ot depriving the 1Uni cipality ,of 
means to sustain its government 
would disappear . 

"By that construction alone, it 
seems to us, can both of these 
sections be given :t"ull force." 

and a t page 216, it is said: 

'.i'he t \"O sections are co~ponent 
part s of a system of financing 
whi ch experience point ed out as 
furnis hing a safer course t han had 
been previously followed . 

' 'Two gr eat ob je cts were in view 
and each of t he sections treats of 
one of them. 

"One ob ject was to limit the rate s 
of taxa tion for r a i s ing the annual 
r evenue required for local ,ur
poses ; t he other to limit the power 
to incur indebtedness beyond the 
annual i ncome ~nd revenue provided 
for any one year . " 
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And at page 220 , t he Court s aid: 

'It seems fi rst of all necessary 
that the t unds , permitted by section 
11 to be r aised , for t he legitimate, 
ordinary purposes Of the £OVernment, 
should be preserved trom ·invasion 
or diminution by any t ax l evied under 
section 12 . Experience demonstrates 
that the limitat ions of secti on 11 
are narro~ enough even as appli ed to 
the gener al needs of the munici palitie s 
~hich that section governs . The pro
vis ions 0f section 12 uere not 
designed to cut down the annual r evenue 
intended for t he ordinary ~ants of the 
l occl gover~ents . But s uch a cutting 
down ~ould be 1~perative, if the first 
alt ernative ruling , already discussed , 
ver e adopted. 

"On the ot her hand, the terms ot ·aection 
12 are not so draun as to permit the 
conclusion that the tax levied under 
then vas int ended to be an7 such myth 
as it ~ould be if i t depended only on 
a surplus r emaining, each year, from the 
rates l evied under section 11 . 

"The only escape froa these results 
is in the r eading of those sections 
-hich we have above a ttempted to justify, 
namely: That the tax expressl y authorized 
in the l ast lines of s e ction 12 m~y be 
innosed in·exces s of the rates named in 
section 11 , if the other limitations in 
section 12 ar e observed . " 

In thi s case the question had been sub:lltted t o the people 
and received t heir approval , but the question na.s whether it r.as a 
thi ng t hat could be authorized, even by a vote of the people. 

Your inquiry i s silent ~s to nheth~r the bond issue voted on 
by the people, assuming such to be a f act, also carried the provision 
authorizing t he l evy of t he t ax ~ith whi ch t o pay the bonds. With 
t his situation a t hand , we assume t hat no que ztion has been submitted 
to t he people or approved by them authori zing the l evy ot a tax with 
whi ch t o pay t he bonds and int er est . 
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I n the case of Con.solida t ed dchool District v . Day , 328 Mo . 
1105 (1931), Court ~no, t he object sought was a pro forma decree 
aut horizing t he issuance or ~11 , 500 in school bonds. The defendant 
i nt ervener contended t hat t he ques t ion of the i asuance of said 
bonds and t he leTYing of a t ax in payment t hereof were not s ub
ni tted t o the voter s or the s chool district as provided by ~action 
11 of ~ticle X of the Cohstituti on , and t hat the indebtedness 
alleged to have been incurred and evidenced by the judr:ment s in 
the case was in vi ola tion of the pr ovisions or ~a ction 12 of 
article X of t he Constitution in that i t was an a ttempt to cause 
t he d i s trict to become indebted to an aoount exceed i ng the income 
or r evenue provided by s&id s chool district tor the year ~ithout 
the assent of t t':·o- thirds ot the voters of t he district . 

They also char ged that ~action 2892 was unconstitutional , 
but t his l atter questi on ~as not pr eserved for r eview. It was 
admitted a t t he trial that no el ect ion ~as held in said s chool dis
tri ct to authorize tho issuance of t he bonds i n que stion and that 
t he amount of sa id bonds and t he amount of the current expenses of 
said school distr ict exceeded the esti.raat od income and revenue tor 
that year. ·These bonds were issued for t he pur pose of payin~ ott 
t o judgment s hich bad Jreviously been obtained t ot a ling $11, 069 . 03 . 
At page 1113 of t he opi nion is t he foll owing: 

"In view of the expr ess provision 
ol arly an~earing in the pet i tion 
and proof as a part of t he s chool 
board ' s r esolution aut horizing the 
i ssuance of said bonds , to- it, that 
none or said bonds should be delivered 
or be come binding obligat i ons ot said 
diotrict until sai d judgment s were 
f ull y satisfied and r ecorded, seems 
to hold that t he i ssuance ot said bonds 
does not creat e a new or additional 
indebtedness apart from said judgment 
indebtedness . It only changes t he form 
of the judgment indebtedness . This 
f eature clearl y distinguishes t he 
inst ant ca.se from t hat of ~tate ex rcl . 
C~ark County v . Hackmann, 280 .Mo . 68&, 
703, 708, 218 ~ . ~ . 318, cited by 
r espondent s , in which the ~roposed bond 
i ssue wa s not so char a cterized , and 
in that case t his var y distinction 
was recognized and rat her fully discus sed . 
dubsequently , this court en bano said 
in ..>tat e ex rel . -.:>edalia v . " einrich, 
291 J-O . 461, 466, 23& B. 'i . 8 72 , that 
' the gr eat MBi ght of aut horit y is to 
t he effect that the re~unding of· a 
valid debt i n such mnnner that t he payment 
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and extinguishment pr e cedes or i s 
simultaneous with t he coming i nto 
exis tence of the r efunded debt as an 
obligation, does not create a neft 
i ndebtedness or add to the previous 
one , but merel y chanees i t s form. 
Thi.s i s true whether t he r ef undi ng 
bonds ar e exchanged f or t he evidences 
of t he ol d debt or are sol d and t he 
proceeds a ctually used to extinguish 
t he ol d at t he t ime and in t ho ~anner 
stat ed . " 

~nd at page 1115, t he Cour t s a id : 

.At page 111 '1 : 

'tThe bonds here involved ere not 
! .;sued for t he ~~urpose of erecting 
public school buildings , but to 
refund e t hen exist ing jud~ent 
i ndebtedness , and t he r a t e of l evy 
order ed i n connection ~ith tneir is
suance ~ao never submitted t o a vote 
of t he ~eople . " 

ttThe exact questi on no\1 before us 
is not t he va lidi ty of t he ori ginal 
judgment indebtedness , but whet her 
or not t he law;;J of t ho v t a t e ~ovorn-
i ng t he cl~nge i n thi s for~ of i ndebted
ness to that of a bond issue have been 
compl ied ith. 3ur ely the above quoted 
r equir ement of vection 289 5 , Revis ed 
vt atut es 1929 , t hat a t t he tL~e of 
i ssui nr. the bonds orovis i on shall be 
made t o r etire t hem , i s not a mere 
di re cti on as t o form without r egard to 
the validity or such provi s ion . It 
i s a compani on se ction to ~e ction 2892 , 
\e Vised vtat ut es 1929 , bot h be i ng a 

part of t he same a ct which nas orig i nally 
enacted i n a s~mewhat differ ent form 
(Laws 18'19, p . 48), a nd t hey should be 
construed t oget her. The ~urpose of a 
l aw a uthorizinp t he fundin~ of such 
indebtedness is to pl ace i t i n a f or.m 
not only advantageous t o the aeller 
but a ffording a r easona bly sat e and 
certa in means of its colle ction by the 
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purchaser of the bonds . ·1hen 
the record sho s , as it doos in 
this instance, that a t the time 
bonds are issued the auount of the 
tax levy necessary to meet the 
r equired statutory ~rovision for 
their retire~ent exceeds constitu
tional limitations upon the taxing 
po~er one of t he chief obJects 
or the bond issue, to- wit, provision 
tor payment or the indebtedness, 
f a ils . " 

CONCLU'd l ON 

It is our opinion t hat the county court ot hcDonald County 
does not have authority, absent an electi on at which t~o-thirds ot 
the voters expres s t reir approval of a tax levy tor county purposes 
in excess of forty cents on the one hundred dollars valua t ion, to l evy 
an additional tax for county ' urposes above the forty cent s , even 
though the additional levy be t or the pa~ent of bonds and the pay
ment of inter est ther eon. 

Respectfully subcitt ed , 

uRAKE l .t\.T..JON, 
Assistant ""ttorney General. 

A:Fl--ROV ... D: 

J . .C:: . 1JlYLOh , 
( ~cting) ~ttorney ~eneral 

D " : Ali 
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