A plan proposed to be operated where an individual
operates an excursion boat, afternoons and evenings,
and a charge of $1.25 per person is collected for
each excursionlst on each trip, and to increase

the number of patrons, the admission charge to re-
main the same, there is added a bingo game on the
afternoon trip at which prizes would be won and
awarded, is a lottery.
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Marech 17, 1955

Honorable Hugh Phillips
Progecuting Attorney
Canden Gounty :
Camdenton, Missouri

- Dear Mr. Phillipa}

Complylng with your recent request this will
be the eyinion of this office as to whether the
gene of "bingo" if operated by an individual ape
cording to the plan proposed by such individusal
in conjunction with his excursion beat business
in your county, constitutes a lottery, the schenme
and plan of operating sald gems belng submitted
to you by the proposed operator as is deseribed
In your letter. Your request for the opinion of
this offlce reads as followst

"A man in this county opserates an exe
cursion boat with approximate capacity
éf a hundred persons., For the past seve
eral years, the admission for rides,
both afternoon end evening, was $1,25
per person including tax., As a busie
ness stimwiant for the afbernoon trips,
afmission to remain the seme, he would
like to add free bingo game with prizes
totelling seven or sight dollars, As

I stated, there would be no change in
his o0ld prices end no reduection for
those who do not ecare to play the bingo
geme. He would continue He maintain
the same entertainment and emusements
he has had in the paste.

"y first impression was that it came
close te not belng lottery since it
was all free and the slement of con~
sideration was eliminated. On the
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other hend, the admission price for the
- exeursion ride ecould be considered as
econelderation and the fact that those
who did not play bingo reeceived no re-
fund was not a distinguishing factor,

“The man who talked to me on thisg le a

. Peputable citlzen and desires to be well
within the lawj on the other hand, if

~ poasible, he would 1ike very much to have
‘this added abttraction, I will appreciate
anz'egmmenbs‘yaur.efficexaan give me on

Section 39 of Article III of the Constitution of
Missouri, 1945, prohibiting 1atterieg; gtatest

"The general assembly skall not have powers
B 8 %% o % %

"(9) To suthopime lotteries or gift
enterprises for any purpose, and shall
snact laws to prohibit the sale of lote

- tery or gift enterprise tickets, ar ticke
ots in any schemé in the nature of a lot=-
terys ". o '

‘ In complisnce with such constitutional mahdate the
General Assembly of this State long agn enacted s statute,
and there 1s In force and effect now, Section 563.430,
RSMo 1949, prohibiting the ¢reation and operation of a
lottery, with a severe penalty for its violation. This
-Bection reads as follows: ' :

"If any person shall make or establish,

or ald or assist in making or esteblish-
ing, eny lottery, gift enterprise, policy
or scheme of drawing in the nature of a
lottery as a business or avocation in this
state, or shall advertise or make public,
or ceuse to be advertised or made public,
by means of any newspaper, pamphlet, cir-
culer, or other written or printed notice
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thereof, printed or cireculated in this
state, an{ such lottery, gift entere
prise, policy or scheme or drawing in
the nature of a lottery, whether the
same is belng or ls to be conducted,
held or drawn within or without this
state, he shall be deemed guilty of a
feleny, and, upon conviction, shall
be punished By imprisonment in the penie
Yentiary for;not less then two ror more
then five years, or by fmprisomment in
the county jall or workhouse for not
less than six nor more than twelve months,™

- The Bupreme Court of Missouri In Btate ex inf,
McKlttrick vs, Globe-Democrat Pube Co., 341 Mo, 862,
110 8.,W, (2d) 705, held that there must be present to
constitute a lottery the three elements of "considera~ -
tion"; "prize"; and "chance". The Court, 110 S.W. (24),
l,¢. 713, there said:y ,

Conslderations (2) prize; (3) chance,
% @ 4

,“Tﬁe elements of a lottery avey (1)

When these three elements combined are present in
the operation of an enterprise, according to such rule.
of the 8upreme Court, the project is a lottery.

.. Your request states that an admission charge of

$1.25 15 collected from esch excursionist making the

trip for both the afternoon and evening tripsj that the
admiasion price would remain the same, but as a business
stimulant for the afterncen trip 8 free "bingo" game would
be provided with prises totaling $7.00 or $8.00, presumably
in cash; that there would be no deduction in the admission
price for those of the excursionists who do not participate
in the "hingo" geme. Wse have here the following factual
conditions, as recited in ths request: First, the ads
mission charge for each exeursionist none of whom would

be present for the boadb ride or for the "free" "bingo'

geme i1f they did not, each of them, pay the admission
price for the afterncon exoursion ride, Not all of them
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perhaps would participate in the bingo game, but they
would, each and all, be eligible so to do, and some

of them would participate in the geme and others would
not, The admission price paild for the trip snd the
privilege of playing the geme would act ag the "eonsid-
eration" for the partlgipation in the bingo geme for those
who wanted to and would take part in the game, It is
plain, therefore, that the element of "eonsideration"
would be present in the movement leading up to and re-
sulting in participation in the game, This view is SUpD
ported by the text in 38 C.J., page 291, in spesking of
what constitutes "consideration" in a lottery game. The
text statest '

- "The consideration may be money or other
thing of value. The consideration need
net ve great, It has been held that the
rule as to consideration does not mean
that a scheme will be held a lottery
only where money is directly given for

~the right to compete, but that 1t 1s only
necessary that the person entering the
competition shall do scmething or glve
up some right, or that soms benefit may
accrue to the psrson conducting the scheme.
Other authorities hold that the payment
directly or indirectly of money or other
valuable thing for a chance is necessary
to constitute consideration, and schemes
under which some other act was required
of the competitors have been held not to
involve consideration, It does not af=-
fect the validity of the consideration
that 1t was glven, not simply for the
chance of a prize, but also, and posaibly
chiefly, in return for merchandise or other
advantage to the chance holder,' =

A Vermont case decided by the Supreme Court of that
State, pertinent and persuasive on what is necessary as
a consideratiocn in a lottery is State vs. Wilson, 196 Atl.
757. The Court on this questblon, l.c. 791, said:
"% s % 'Where a promoter of a business enter-
prise, with the evident design of advertiaing
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his business and thereby inecreasing his
profits, distributes prizes to soms of
those who call upon him or his agent, dm
write to him or his agent, or put them-
selves to trouble or inconvenience, even
of slight degree, or perform some service
abt the request of and fok the promoter,
the parties regeiving the prize %o be
determined by lot or chance, a sufficlent
conslderation exists to constitute the
enterprise a lottery though the promoter
does not require the payment of anything
to him directly by those who hold chances
to draw priges,‘'"

We heve thus seen that in the proposed pro ject there
would exist the nscessary element of "consideration" moving
to the operator for providing the place, the opportunity
and the means whereby the game of bingo may be played by
any or all of his patrons who deslire s0 to do by reason
of the excursion charge pald to him by such patrons,

We will now ascertain If the second element necessary
to congtitute a lottery, the element of Rprize", would be
provided snd exist 1f the proposed plan of adding the blngoe
game to the excursion as a means of increasing business 1s
carried out as planned. We are not left to any uncertainty
or gpeculatlon on this question by the individual who states
the faobts of his plan to add the game of bingo to the after-
noon excursion trip. The request clearly states that the
purpose and intention of the said indlvidual is that he,
the individual, proposes "as a business stimulant for the
afternoon trips, admission to remain the seme, he would
like to add free bingo geme with prizes totalling seven
or eight dollars,"®

The person proposing to operate sald bingo game on
the sald afternoon excursion trips states ag facts that
prizes for the sald games will be provided and pald by
the promoter to those of such excursionists on the aftere
noon trips who play in the bingo game and become winners,

We therefore deem 1t unnecessary to further clte
facts or to clte and discuss authorities on the question
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of the exlstence of the element of "prize" in the under-
taking proposed, If the plan 1s carried out, it 1s dis~-
closed by the plan iteelf, and is admitted, that prilzes
would be won and awarded, The excursion ride and the
proposition to carry on the bingo geme, in connection
therewlth, with the money prizes as part of the game,
would satisfy the terms of the statute as to the exist-
ence of the element of "prize" in the geme in pronouncing
1t a lottery, Consideration and prize having been cone
clusively shown to be ineluded in the operation of the
proposed blngo game excursion enterprise as two of the
three necessary elements of a lottery, we will now give
our attention to the third and remaining necessary ele-
ment, that of "chance", required to be present in an
enterprise, as sc held by the Supreme Court, to conatitute
a lottery.

In our research on this sub jeet for sn appropriate
definition of the term "chance", as a third neceasary -
element required to be pressent ta'QOnstitute g lottery,
we find a clear statement of the meaning and effect of
the word in the context of 11 C.J, 279. The word chance
is there deflned ast. :

"Peesibility; haZaré, risk, or the re=

sult or issue of uncertain and unknown
conditions or forces; # # #,"

We belleve that the presence of chance in the scheme
and plan described, if operated as proposed, as a neces=

sary element to contribute to the plan being a lottery
is obvious.

‘When the patron paild the admission charge for the
trip, thereby becoming eliglble to play in the bingo game
the element of chance would necessarily be involved, The
lack of knowledge on the part of the player whether his
card would be completed sarlier than those of the other
players in the game so that he becomes the winner consti-
tutes a chanee, uncertalnty and a hazard over which no
one has any control whatever, This would meet the re-
quirement of the statute that the element of chance would
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be present with the -two other necessary slements, con-
sideration and prize; to constitute the proposed project
a lottery, This proposition is frankly seald by the pro-
posed opérator to be a plan to increase the afterrnoon
excursion trip profits. T¢ attain that rvesult bthers ave
lneluded in the proposed plan the three eélements, cone -
8lderation, prize and chance, held by our Supreme Court,
in every case thut has been before the court on a like
state of faets and under the prineiples of law applicable
. thereto, to be a lottery,

Considering the facts as they are recited in the ol 1
quest and the guthorities cited and quoted on the princi-
ples of law involved, it is apparent that the seheme and -
plen proposed would, if earried out, constitute a lottery,

CONCLUSION.

Uonsidering the premises it is the opinion of this
office that where an individual operates an excursion
boat, making trips.afternOQng and evenings, and for each
trip an admission charge of $1.25 per person is collected
by the operator, and in order to stimulate patronage on
the afterncon trip the operator, the adanission to remain
the seme, adds the game of bingo with prizes totalling
#7.00 or $8.00, there would be present im the opsration
of the enterpriss, consideration, prize and chance, and
the project 1f so operated would constitute a lottery,

The foregoing oplinion, which I hereby approve, was
prepared by my Assistant, Mr, George V. Crowley.

Yours very truly,

JOHN M. DALTON
Attorney General
GWC:irk



