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T N - Qompanies selling wood for fuel are cooperage
ﬁﬁ%%gigTURERti cbmganies; cooperage companies mapufacturing )
MERCHANT: completed staves and headings are manufacturers;

' companies making rough staves and headings under /
contract for other companies which complete
manufacturing are manufacturers; companies
offering for sale, generally, rough staves and
headings are merchants.
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™his is in reply to your leticr of recent date requesting

an officlak oplalon from this department, and readin. as
follows:s _ . ?

"our oard of fquallzation 1s in ses-

glon, and 13 conslderin: tax problems

1n reneral and here is one on which I

would very much appreciate the advice

off your honorable department, in trying

to advise and assist the roard in the

varied things that come up for its cone

sideration. ‘

"lie have in this county, and there are

' nany in other countics, in the timbered
- soctlons of the state, what are comuonly
callod 'Ztave [illls.' ‘hese are operated
by corporatious, forelpn and domestic,
One just west of Linn is now operated by =~ 7~
1it. Louls Cooperage (Co., Division of
ive Counties Lumber Corporatlion.! fThis
was formerly operated by Lt, Louls
Coopera;c Co. (A “issouri Corporation,
I believe), but last PYecember there was.
a merger ol some sort winding up wlth
the new and lensthy designation. The
wive Countics concern, being a ielaware
corporation, '

"those companles buy of men ovnlng tracts
of ilImer, on the stump, and pay attractive
prices, specifyln: tho typce of trces and
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dimensions of same, and somotime there-
after thelr employees cut these treces and
saw thom in the wood that 1is called 'stave
bolts, ' and others haul them to the tHillt
or Yard, 7There they are processed by saw-
ing Into the rough barrel or keg staves
-which are stacked up to dry., . They also
make out ol some of thls timber what they
term theadings,' This I3 really the tops
and bottoms of the materlial for tho kegs
and staves, In the yard in question there
i3 now thousands wupon thousands c? those
staves stacited up and drying, sreat piles
of the 'bolts! yet unprocsssed, and the
parts cast off iIn theso processeg are sold
locally fox fuel, ;
"Mhese staves, I am rcliably informed, ave
yet unfinished and wmust be further proc-
essed, at some other place, whether by the
Sane Interesats or not I am not informed,
but rather think they are finished by the
samo Inberests or alffillated ones. This
further proceasing gives them the bulge
and cuts grooves at both ends so ag Lo fit
In thes tops and bottoms, for all of which
the local equipment and machinery 1s not

. Su.itedo

"Thoy pay thousands of dollars for the
timber on the stump. One deal southeast
of here, with rather restricted limitations
on aize and type of trees to be cubt, was
164500400, and this l1s'only ome, there have
been many, oo

— "ify opinion is that these interestis are
'llanufacturers! and come within the purview
of the law of 1245, at pace 1954, and which
repeals a previous law in the samo volume
(Laws 1945) found at page 1855, which is in
8ix sections, one of which was a definition
of 'Manufacturer,' but left out of tho later
act ropealine the saild six sections,

71 am surely impressed that these interests
are 'manufacturers' and in the fmanufacturing!t
business, and if I am right their first duty
was to apply for and take out a license, as
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such, ond from then on be governed by the.
tax law aiTecting merchants, fthe one ques-
“tion with owr Hoard 1s, 'Are they not
‘manufacturers, simply because they do not
completely finish the output?' They carve
it out of the raw material, iuprove its
form and valus, etec,, and the process be-
gins when their woodsmen begin to saw down
the trees off tho atump,

"I would be glad to hear Trom your honorable
department as to thelr liability to being
assessed and taxed, They have been operating
in this county for years and have never
appllied for a license, clither as & merchant
or a manufacturer, nor have they becn taxed
under a straipght personal property taxe"

At the ouiset, we wish to point out that louse Bill No,
976, found at page 1954 of Laws of Nissouri 1945, repeals
and reenacts only Section 1 of House B11ll Yo, 5394 Laws of
Missourl 1945, page 1855, and that lectlons 2 to 6, inclusive,
of House Bill No., 539 are s8till in effect and have never been
repealed. Secondly, we have- been informed by the Corporation
Lepartment of this lState that the 5t. Louls Cooperage Company
is 8till 1n existence and has never been dissolved,

mlrst, tho question arises a&s to the status of the it
Louls Cooperage Company with regard to its selling that part
of the wood cast off In the process you have described, which
is sold locally for fuel, With rcpard to such sales, the
5t. Louls Cooperage Company comes under the provisions of
‘the statute with re;jard to taxation of merchants, 9Section
11508, Laws of lissourl 1945, page 1839, provides as follows:

Tuvery person, corpeoiation, copartnership
or assoclation of persons, who shall desal
in the selling of goods, wares and merchan-
dlse at any store, stand or place occupied
for that purpose, is declared to be a
merchant, “ivery person, corporatlon, co=-,
partnership or assoclation of perdons doing
business in this state who shall, as a
practice in the conduect of such business,
‘make or cause to be made any wholesale or
retail sales of goods, wares and merchan-
dise to any person, corporation, copartner-
ship or ansociation of persons, shall be




Honorable John P, Peters . e

deemed to be a merchant whether sald sales
be accommodation sales, whether they be
made from a stock of goods on hand or by
ordering goods from another source, &nd
whether the subject of sald sales be simi-
lar or different types of goods than the
type, 1f any, regularly manufactured,

. processed or sold by said seller,"

Since the 5t, Louls Coopeorage Company 1s selling these
parts cast off durlng the processilng of the staves and headings
as fuel, the cooperage company c:mes within the definition of
merchant, as contalned in Sectlon 11303, above quoted, and does
not come within the exception, since the company 1ls not a
commission merchant selllny ummanufactured articles. The com-
pany 1ls selling 1ts own articles. and, as such, is taxable
as merchant.

Bection 4, Laws of Missouri 1945, page 1858, provides as
followss

"Every person,. company or corporation ‘
who shall hold or purchase personal
property for the purpose of adding to
the value thereof by any process of
manufacturing, refining, or by the com~
bination of different materials, shall
be held to be a manufacturer for the
purposes of the foregoing section,"

The word "manufacture" is defined by {ebster's New
International Dlctlonary, 3econd Fdition, as follows:

"To make (wares or othep products ) by
hand, by machinery, or by other agencys;
# o o #l

The general rule with regard to the question of whether
or not lumber is manufactured - 1s found in 38 C. J., page 985,
as follows:

"Lumber has glven rise to some doubt as
to whether 1lts production, in early
stages, is manufacture or not, The
welght of authorlity secems to be that
such production is in genersl manuface
ture. A sawnlll is usually considered
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as a manufacturing establishment, manu-
factory, or factory,"

The cases cited under the quoted portion of Corpus Juris,
supra, refer generally to the production of lumber which 1s
a completed product sultable for use as for bullding, even
though such lumber may be further processed to make other
articles, ,

If, as a matter of fact, the St. Louls Cooperage Company
completes the manufacture of barrel staves at another place
than Osage County, the cooperage company is a manufacturing
corporation and is taxable as 'a manufacturer in Osage County,
under the provisions of Section 9, Laws of Missouri 1945,
page 1801, which provides as follows: _

"All tangible personal property of busi-
ness and manufacturing corporatlions shail
be taxeble in the county in which such
property may be sltuated on the first day
of January of the year for which such taxes
meay be assessed, and every business or
manufacturing corporation having or owning
tanglble personal property on the first
day of January in each year, which shall,
on said date, be situated in any other
county than the one in vhich sald corpora-
tion iz located, shall make return thoreof
to the assessor of such county or town-
ship where situated, in the same manner

as other tanglble personal property is -
required by law to be returned,".

3ince the production of a completed barrel stave is un-
doubtedly manufacturing, under the provisions of Sectlon 9,
supra, the property of such a corporation i1s taxable in the
county or townshilp wheore situsted,

Iff, as a matter of fact, the St, Louls Cooperage Company
is maklng rough staves and headings which are to be delivered
to another company or companles which complete the manufacture

.of the staves or headings, and which companies contract for
the rough staves and headings with the 5t. Louls Cooperage
Company, the t, Louls Cooperage Company is a manulacturer,
In such cases it is immaterlial whether or not the roush staves
and headings are completely manufactured products immediately
ready for use when delivered by the St. Louls Cooperage .
Company.»
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In the case of iiorth »os., Co., v, Ledorer, 256 Fed. 116,
Distrlet Court, Dastern Dlstrict of Pennsylvania, affirmed
in 258 ved, 5335, Third Clircult Court of Appesls, affirmed in
251 U.S, 507, United States Supreme Court, the Districet Court
held that where the vorth Bros, Company, under contract with
the Hlidvale Steel Company, delivered to and were paid by the
Mldvale 3teel Company for dellvery .to the Mldvale Steel
Company. of shell forgings whilech were completed by such Mlidvale
. 8teel Company, that the orth "ros, Company was liable for a

tax imposed on: ~

"every person manufacturing = % i (¢)
% % % gshells #% i« # of any kind, # # #

- loaded or unloaded, #* <« % or (f) any
part of the articles mentioned in = « %
(c) & % & shall pay for each taxable
year % % #"

- The Pistrlet Court said, l,c, 118:

"The product of manufacture by the plaine
tiff was a rough steel forging, cylindrical
in shepe, hollow, having one closed end,
In order to fit it for delivery to the
French govermnment, it was necessary for it
to go through a large number of heating,
forging, and machlinlng processes before it
became a finished, completed, shell body.
These processes were carried on after de=-
livery to the !Midvale Steel Company atb

lts plant, and were 29 in number, = « #"

At l,c, 121 it was further sald:

"fn view of thc physical changes through
the application of labor, skill, and
science in manufacturing necessary to
develop the shell forging intc the finished
shell body, 1t camnot be contended that the
shell forglng delivered to the 1ldvale
3teel Company was a 'part! of a shell, in
the sense of belng adapted and ready for
assembling with other parts to make a come
plote shell., It could not be used as a
shell body until 1t underwent at least a
large part of the steps of menufacture which °
the lldvale Steel Company pub upon it. If
tmanufeacturing' 1s used in the gense of
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completing mamufactare, tho plaintiff was
not manufacturing shell bodies, which were
‘at the comnletion of its work parts of
shells,

"It should be borne in mind, however, that
the tax 1s lald, not as a tax upon the
. shell, or any part of the shell, but is
- lald as an excise tax upon the business or
occupation of manufacturing shells, or any
parts of shells, the amount of the tax to
. be measured by the entire net profits rew
i ceived from the sale of such articles
manufactured in the conduct of that busi-
ness or occupation, That was the con-
struction put upon section 27 of the \ar
Revenue Act of 1898 (Aet June 13, 1298,
c, 448, 30 Stat, 464), imposing a tax upon
persons carrylnz on the business of re-
fining suger equlvalent to one=fourth of
1 per canthon the gross amount of their
receipts in excesa bf 5250,000, in the
case of Spreckle Surar gcfininL Cos Ve~
MeClain, 198 U.3e ogv, at page*411l, 24
‘)‘up. (;t. 576, 48 Tie L-d. 496. As the tax
is 1laild upon the business or occupation
of wmanufaecturing, the inquiry therefore is
whether tany person manufacturlngt! includes
" only such porsons manufacturing as bring
the article manufactured to thn finished
condition, whore it is adapted for use as
part of a shell, or wnether the term in-
~cludes any person manulacturing the article
In any one or more of the successlve steps
substantlally necessary to bring it to that
condition.

"If the Tormer construction is to prevail,
at which of fthe steps does the manufacture
bezin? If it 1s held that 1t does not begin
until the manufacturer who brings it to 1ts
Tinished state commcnces his work, 1t would
follow that, if the process of manufacture .
~were distributed among a number of manu-
facturera, each dolng a part of the manu-

- facturing, thoe payment of the tazx vould be
confined to that manufacturer who contrlibuted
such final steps as would bring the article:
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to 1ts completed state of adaptabillty to
the purpose lntended, I do not think the
language of the section justifies an in-
terpretation which would lead to nullify=-
ing its purpose, or would lead to a dif-
ferent measure of 1liabllity for the tax
agsessed against different manufacturers,
or against the same manufacturer of dif-
ferent lots of shells, dependent upon what
part of the prlor atages of manufacture
mlght be dons undar contract or otherwlse
by others,"

At 1lec, 122 and 123 it was further said:

"It is true that, under the Midvale Steel
Company's contraet, the speclfications

of which were to be adhered to by the
plaintiff, the chemical composltion of

the steel was prescribed, and 1t was sube
Jeet to the ilnspection of the representa-
tives of the French government, There 1s
nothing in the case, however, po show that
the Ingots, the blooms or rounds, or the
blllets were not of such composition as to
be used generally in the trade for other
purposes, Uhen, however, in the next step
the heated blllet was forged by the piercing
process, 1t became a hollow forglng, closed
at 1ts base and open at its top, and des=-
-tined to become a shell body, There was
further progress towards that destination
in the next stop of manufacture, when the
plerced forging was drawn into & shell
forging. The article then menufactured was
peculiarly adapted and excluslvely intended
by further manufacture to become & shell
body, and had no other use to which it was
pecullarly adapntedy
"That rule has been settled heyond dlspute
by the multitude of decislons cited on be-
half of the plaintliff, where the courts have
ruled that a manufactured article does not
become such untll its manufacture is com-
plete; that is, it must be so changed from
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the material of which it ls composed by the
application of labor skill, and sclence as
to be put iInto a form that ls sultable for
use and adapted with a design to be used as
such article, The rule has been applled in
- the classificatlon of articles of merchan-
dlse lmported and subject to customs duties,
or upon which drawback is allowed, There
are decisions as to what constitutes a manue
factured article, whal constitutes a part
of a manufactured article, what constitutes
a partlally manufactured article, what con-
stitutes a manufacture of certain material,
and what constltutes & wholly manufactured
article, dependent upon the terms of the
law under which a tax is laid upon the .
article itself, or under which a drawback
or other prlvilege is allowed.

"1 cannot perceive that these cases have
any bearlng upon the questlon arising in
thils case, unless the terms ol the act 1=
ply that the tax is to be lmposed only upon
the business of manufacturing to couwpletion
shells, ox parts of shells, und there 1s no
such limitation in its terms, The clear
purpose ol the aet 1s, through taxation of

- the business or occupation of manufactubrlng
munitions of war, to reach the profits of
~all those engaged in such manufacture,
whether engaged in mamufacturing to com-
pletion, or engaged in any part of such .
manufacturin” "

The Clrcujt Court ol Appeals sald, l,.c, 539 (258 ed. )s

" oo % % Dy the sixth step thils hollow
cyllndrical forging was drawn to a length,
‘and to an inside and outside diameter,
which cnabled the Midvale 3leel Company
to thereafter caryy forward its twenty-
nine progressive steps, which, with the
slx of the Vorth Bros,., Company, were re-
qulred by the contract to complete the _
manuf'actured shell of the contract, [rom
this it will be seen the iiorth Iros,
Company selected the material required. in
the shell; it made tho steel which con~
stitutedvthe shell; by work done upon




Honorable John P, Peters «10-

-sald steel, 1t segregated it from the genw
eral field of commerslal use and limited it
- to use for shell-maeklng, That some of that ~
materlal, when imperfect, was scrapped and
used for other mechanical purposes only
tends the more strongly to show that the
work done by the Vorth bros, Company, in
accordance with the contract, was shell work
dlstinctively; for, even where it failed by
not bveing up to contract requirements, 1t
was so far removed from the general field
of commerce that 1t was sold, not as an
ordinary coummérecial product, but as scrap,
and its subsequent use was only such re-
stricted use for minor objects as secrap
heaps permit. It would therefore seem
clear that the volume of work done by the
Worth Bros. Company == 40 por ceent, of the
cost =~ and the character of that work ==
segreosating the steel from the senoral |
field of commercial use and narrowing 1t
to shell use -~ made 1ts work such as was
aptly described by the act, as being
manufacturing + # 4 shells  # # of any
kind, loaded or unloaded, 3¢ ¥ ¥ or any part’
of a shell, Indeed, to say that when Vorth

_ Tros, Company made the steel which consti-

- tuted the shell, znd when by pressing a
cavity in the steel they made an outer rim
or shell which gave it such shape as come
mitted and restricted it to shell use, to
say that vorth Bros, Company, when they _
were doing this abnormal work and earning /
abnormal profits thereby, were making -
those profits msither from manufacturing
-shells nor manufacturing any part of shells
1s to lose sijght of substance and of the
purpose of Congress in usinz the plain,
broad, %nclusiva words of this statute.

L T

. o N
The Unlted States Supreme Court sald, l.c. 510 (251 U«3.)2

"The progrossive processes need not be
enumerated, The lower courts have
enumerated them, 2nd the (Court of Appeals
descrlibling them saild that the t'steps!?

six In all, were 'progressive advances
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toward the chemical constlituents, the shape,
and the dimension required by, and essen=-
tial to, the manufacture of shells in come
pliance with the contract,' And the court
distingulshed the effect o the steps,

With the fourth, -1t was sald, the inapec-
tion by the Grench Jovernment beganj the
fifth took the fluid metal (the result of
the second step) from the possibility of
use for general cormmercial purposes and by
8 forging process restricted the steel to
the field of use for shells, By the sixth
step this forging 'was drawn to a length,
and to an inside and outslide dlameter, ,
which enabled the Midvale Steel Company to
thereafter carry forward its twenty-nine
progressive steps, which, with the six' of -
petlitioner ‘'were required , . . to complete
the manufactured shell of the contract,!

"iManlfestly?! as counsel for the Collector
says, 'the shell body was not completely
nanufactured by either of the companles
which were enc:aged in 1ts productiont but
'by the two acting together,!' And each
therefore is liable for the profit it made,
and judgment is Affinmed "

If, therefore, the St. Louis Cooperage Gompany is sawing
timber Iinto roush staves and headings, which staves and head-
ings need nore work done upon them before becomlng tompletely
. manufactured staves and headings, and such rough staves and
headings are delivered under contract to another company or
companies. which furnish the work of making completed staves
or headings, the 3t. Louls Cooperage Company ls a manufac-

- turer and taxable as suche

If, as a matter of fact, the 3t. Louls Cooperage Company
1s not manufacturing rough staves and headlngs under contract
with other ¢ompanles, but saws the rough staves ‘and headings
for sale generally to any one who wishes to buy, the company
is a merchant and 1s taxable as such under the provisions of
Section 11303, supra.

Conclusion,

It 1s the opinion of this department that the St. Louis
Cooperage Company comes within the definition of "merchant,"
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as contained in Hection 11305, Laws of klssouri 1945, page
1839, with regard to the sale of wood for fueli that the
3te Louls Cooperage Company is a manufacturer if, as a
matter of fact, such company at anothor place other than
Osare County completes the manufacture of rough staves and

headings into completely manufactured staves and headings
ready for use; that the cooperage company is a menufacturer
if such«company saws timber 1lnto rough staves and headings
and delivers auch rough staves and headings to other cone
panies for further processing into completely manufactured
staves and headings under a contract with such other com=
panies; and that the 4t, Louls Cooperage Company 1s a
merchant if such company holds out for sale Eenerally rough
staves and headinus,

Respectfully submitted,

C. B, BURNS, JR.
, Asslstant Attorney General
APPROVID?

J. . TAYLOR
Attorney Genecral
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