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Lear Sir:

aatea Lay 4, 1940, which 1s as follows:

"We have & criminal case in this County
wierein the defendant was granted a con=
tinuance 1n Circult Court at his own
cost, Later this defendant was convict~
ed and taxed with all the cost in the
case, A8 he was uneble teo pay same, he
was pleced in jall, .ow as the County
will heve to pay the cost in tiis case,
will 1t be necessary for them to pay

the cost of the witnesses on the part

of tie State that ocourred during the
tem sald cause was continued by the
defendant and at his cost,

Your opinion on this matter will be ap-
preclated,

Also we have another case wherein the
defendant was discharged with the under-
standing that he pay the cost. He is
not able to do so and the state witnessss
have not veen pald., I8 1t now the duty
oi the County to pay these costs? 'There
was ns bond glven ln thls case for the
cost,

we are iIn receipt of your request for an anaion,

We will flrst take up the uestion of the llability

of tne county for the costs due the state's litn‘lljl

where & continuaice wes granted at the instance of
deiendant, and the costs were taxed against hin,

the
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Sectlon 3653, R, <. loe. 1920, 1s as follows:

"Continuances may ve granted to
elther party in criminael cases for
goou cause shown, and the court
may postpone tiie trial of any such
case for good and suirlcient rea-
sons, of its own mction, Wwhen a
continuance is allowea on the ap-
plication of elther party, 1t shall
vbe at the costs of the party at
whose lnstance it 1is granted, un-
less the court otherwlise ulrect,"

Thie sectlon was interpreted by the Kansas City
Court of Appeals in State of il issouri v, Barker, 63
lios App. 535, to authorize a final Judgment against
the party requesting a continuance and the 1lssuance
of an execution thereon,

In State ex rel, v, Gordon, 254 lio, 471, the st

ate

was granted a continuance, and the costs of such contlnuance

were taxed sgainst 1t, 7The defendant was sentenced
the penitentiary, and the state attempted to charge

to
the

costs of the continuance, at its request, agalinst the
defendant, The court, in denyling the right of the gtate

to collect sucii costs from the defendant, stated, 1,
474, 475:

"A sumewhat opposite but very ana=-
logous situction to the one here in-
volved was discussed in the case of
State of wissourl v, William A, Brig-
ham, 63 .o, 20b, In that case the
defendant stood indlicted for embezzle-
nent and at one term of court, upon
hils application, the cause was continu-
ed at hls costs and Jjudgment rendered
agalnst him therefor, by virtue of the
then exlsting statute that "Continuances,
nay be granted to eithcer party in cri-
minal cases for llke causes and under

Ce
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like circumstances as in civil
cases,' At a subseyuent temm,
defendant was tried and acquite
ted, Dbefendant then moved to set
aslde the judgment rendered against
him for costs, at the prior temrm
basing his contention upon the
provision of Wagner's Statutes
1870, p, 9549, sec, 4, wiich pro-
vided that 'in all cep ital cases
and those in which imprisomment

in the penitentiary is the sole
punishment for the offense, if

she defendant is acquitted, the
costs shall be paid by the State,!
(The same provision is now contalne
ed in sectien 5379, Revised Statutea
1909,) In refusing to allow defen-
dant's contention the court, speake

ing through WAGNER, J,, said;

'But this section only has refer-
ence to the cocets that acerued at

the trial which had not previously
been: speeially adjudged against
either party. I1If at a previous

term there had been a judgment
against the defendant for costs,

they would not be comprehended
within the intendment of the sec~
tion, If there w&s any doubt about
the legislative will in this regard,
we think it is made perfectly plain
by referring to the statute regulat-
ing eriminal practice, which declares
that, 'verdicts may be set aslide and
new trlals awarded on the application
of the defendant and continuances may
be granted to elther party, in crini-
nal cases, for like causes and under
like circumstances, as in civil cases,
(Wagn, Stat., 1872, p. 1104, sec, 18,)
This we think is decisive of the case
and renders the questlici too plain to
adult of or require argument.' (Id.,
l. ¢, 258-9,)"
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However, thc court in the same case indicated
that where the coasts of a continuance were taxed
a.ainst an insolvent de.endant, the state would De

liable for the costs of its witnesses in the Ifollowing

languatge, le co 4743

"In discussing the uestion we shall
meke no distinction between thie costs
incurred upon the part of the State
and those incurred upon the part of
the defendant, for the reason that it
is not claimed ti.at defendant Ls une
@able Lo pay the costs, but the decli-
sion ol %EE EE:EFT3E-£ere involved
will turn upon the construction to

be given the foregelng statutes and
more particularly on the construction
to be given section 5203, supra.”
(1talics ours,)

Sectlion 3827, . S, lo. 1929, provides:

"When the defendant is sentenced to
irprisomment in the county jall, or
to pay a fine, or voth, and is unsble
to pay the costs, the county in which
the indictment was found or Informa-
tion filed shall pay the costs, ex-
cept such as were incurred on the
part of the defendant,”

It will be noted thut the only exceptions to #

above provision for the payment ol eriminal costs,

the defendant is insolvent, are costs ilncurred on %

he
where
he

part of the defendant, Where witnesses appear in
obedience to a subpoena issued by the state, the ¢
of such appearence 1s incurred by the state, altho
such costs might be adjudged against a defendant,

Vie are of the opinion, thereiore, that where

costs of a continuance are taxed against an lnsolve

defendant, even thoush such aefendant be sentenced
imprisomment in the county Jail, or to pay a fine,

t

to
pr
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both, the county in which the indictment was found
information filed, should pay the costs of the stai
witnesses for thelr attendance at the hearing whe
such continuance was granted,

May 8, 1940

or
e's

Your second question was answered in an opini¢n

rendered by thls department to kr., Elmer A, Strom,
Prosecuting Attorney of Cape Girardesu County, at
Jackson, kissourl, on January 26, 1939, a copy of
is enclosed herewith,

In a case where a dismissal is entered againsf
deferdant, the costs are to be taxed as though the:

had been an acquittal, and a mere understanding wit

the defendant as to the payment ol costs is not ent
The customary practice is to require the payment oi
by the defendant prior to dismissal,

Respectfully submitted,

ROSERT L. HYDER
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