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DRAINS AND L l~ ;M;U : Duty of Drainage Districts to mai nt a in 
and er ect destroyed bridges. 

v 

\ . 
JUly 18,19~3 

1 onorn.bl e Uorr 1o ~ . sborn 
P.l'O IJCOUt in ; At toruey 
nhelby Couut y 
t:).hell>yv 1lle, JU ·so,,r1 

-.. lU' orrin : 

Your .Le,ter ot July 13th, ad ed t o G nerHl 
oK1t tr1ck ul erc1 JOU aok f or vor al op1n1on o rc di 

qu a tlous of l 1a b1J.1ty ot tho 1 e c:11s-tr1ct 1n r pla.o1r~ 
b~i ~ a , h en baud d to o for :m veJ'. Your l ett er 1s \ :uot d 
aa follows : 

.. Tbe C>Wlty Oour' h aak d tb t I e t 
your o ;1nion on t e follow1z : 

At t cr t e a1 uge l4, a of 1913 were 
&B th r e aa Ol'fi n1aed 1n t b.1a oowaq 
IE· :\nOJ!2 1,s1£1ot , f t er tbe oonatruot1on 

\'f 8 c leted, tll.r midges we:re 11 t 
roso the d1tcb 1n t b19 count y. r a 

r noo1 • h1o I au un- bl t o e.x:)i oil , t lte 
Oounty C >urt h a s I1<1int a1nud t heoe br1<: goa 
up to about ~ yc IZ lO• At t b u.t t 1 e 
tl~a .Qg_J~ wid n ·- t d1 t oll ~ r . 1 d the 
banks, vll.lcll neoeaaitntod b ui l d1 ap r o ohoa 
tror c e ll billlk rlown to t he bridge, which a 
1 eft n t a 14UCh l > e.r nJ. t 1 t ud tbun the b nka. 

At tha t time t he Co\D'~ b ought tha 1 a t t er 
to y att nt 1on, 1 I g :ve the COUI't 7 
o p11 1on th t tb .t n oe of the r1 • 
w a nA b · tl e.l. YB b en the job ot the c m ny. 
Since th t t1 e tho br1 ,e have not be 
~eRQ1~ed, nd o y l atel y e r o waohod out by 

over-now ot the d t to.l. 

1ho o j ob 1o 1 t , cor di to t o l a , to 
r o a 1.r ud uuunt 11n th~se b r 1 ue? 

I»e a th t ot that elby oow1ty hna t a1n
t 1ned t heoe b.r1dgea 1n t o pant estop the 

-
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the cowqr tr now matnta.ln1ng manctama 
against tbo COZill)all:f to repair and 1Dta1n 
tho br1dgea. 

.. 

I believe tho Court talked • 1 th • 
K1 t trick somot!me ago and he told th 

to have me to wr1 te bba tor tbia oplnS.on. 

I .S.ght odd thot tho 1929 tj! bad not as 
7et been enacted en -miil count1 got 

op1n1on as to oue Job 1 t wa to ma1n• 
ta1n the brl46ea. Alao. at tbe t1 tho 
41tch was being wldenod and the banka 
.rataod the Co _!.oe&onere or ~ Cot!tp!JVl 
were served-with a notice tbat th8 
Count7 . expectod thom to repatr am 1n
ta1n the br1 a. You will note that the 
~ w ~ to Counties the ~ !.2 
tiki over-nr&~so b~ldgea onl~er 
tEG.1 were constructed accord1ng to t he 
apeo1f1cat1one of tbe Coantz Court aDd 
CountJ r~gtnoe~. " 

Thla department a o wttb you 1n having ven your 
op1n1on to the Co t7 Court tbat the lntenance of t be 1dgea ft8 
and alway• baa bean tho dutJ of tho DreJ.nago D1atrtct. Stnce you 
state that the Dra!naae Dlatr!ct tiB& tormod under the lnws or 191:5-
there bas boon an UDbrokeD llno ot doc1o1ons bold tbat it wan 
the dut7 or tbo 4N1nace d1atr1ot to mrdnta1D and bulld the br14goo. 
The ttrat caae deold1ng th1a point beinG State u rel v . lc1ne 
Croek nra1nago Dlatr1ot. 284 • 1 . c . 649• 11bero1n tt1o court aalda 

11-lh~lD eacb of tho three caeoa above 
ci tod• it will be notod t hat 1 t a bold 
tbat tho coot o~ w lldtn · br1c1goa over 
public h1 1• 1n or out or ~ ina~ 
d1etr1cta, tmpeaed upon t count~ 1n 
wb1ch the bridge a located. In tbe 
f1rat caee (State o.x rel . v . Cbarlton 
Drainage D1atrlct, 252 o . 345) this 
court conatruod Seot,.Oil 55131 eupra, to 
1J:q>o o the coet or bulldtn brldgea upon 
the county, not becauae or any pla1n and 
point ed etat nt 1n f.he statute to that 
ot1'ect (tor tho tatuto contains no aueh 
atatcmont), but because ot the provloo 
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tn t aeot1on to tho effect that 8 lf suol1 
b 1 o allall belona to any co r t 1on, or 
be n$ed ov r bl1o highway-, t hen tbe 
bridge shall bo btdl t by o r a t the expcn • 
ot auoh oorpor 1t\un. A county la a publlo 
ool:po.t t1un, of course (14 o •. r . 7•), aDd 
upon th t 1doa the deo1a:\on 1n the Oh 1 ton 
nr • 1str1ot oaoe ta pla inly b aa d . 
fha' dettt1on wna band do\111 J'Ul. J' 10 , 1913. 
Tbe op1nlon aff1r the ju ent of the 
lowe% c :>ur"C. I't 1 ~trgued tha t .ben the 
G ucraJ. , sembly of 1913 et 1 t waa a ~tt~ 
of co n kno•l e tb t r t 41 1 e 
la.a e thor th n a od, the cost of b 1ld1 
l>r1 ea e neoesa y by tho cutt1 of 
drn1ll08B i1toheo, ns 1r!lpo&ed upon tbe coun-

tea. booaune count i es weze oorpor tiona 1thtn 
th oan1ng of th · t ord uaed 1n the 
dra1nng law • TJlaeu n the u ral An bly 
of 1913 U1~dertook a • o•1a1on of the drt1n e 
lava. In GO d ' lntl 1 t adopted. na eot1on 30 
of the Aot of 1013 Gl that n. rt of eotton 
G~l3, uprn, b 1n.. in(< 1 th the ords, "All 
br1dg a oont eJ4Plated b7 tl 1a oeot1on, at thence 
to and 1nolud1 t th<.. words "t• nty dllya otual 
notloe of the 1 1 e nnd place of lett1ua mob 

or k . " A f Gw alight ob tlP.e• tn vel"b1oge ~e 
m-do, but nonG w 1oh atteot s tho cst1on b re 
1nvolv d. Tbe L 1alature than add d tbe 
follow1 ol uae. wh1ob d1d not appe 1n 
the atatut ea of 1 .. 09, to- ttt 

" 1 thin t n clay a H.fter a dr e boat o:r 
o er excavut1ng O"hino shell ve c ompl 
a. ditch arose any bl1c blglmay, n b r i 
a.llnll b ovnatruot~d nd :n1nta lned ovu uoh 
draln~·e u1tob wbero the numc or oaana ouoh 
high q; Prov1d bo "over, tb word cor r-
tlon 1 a usocl in th1a a o t1on ell not · Pl7 

t o ovWltlaa. " 

bother or .;,ot the U raJ. As embly too~ COipl1-
a, no of the doo1e1on of the on County Circuit 
Oouzt 1n the Churlt on in· o D1otr1ot c ee, 



Uon. Bor r i s E. Osborn • JUly 10,1933 

• 34 • 7 ~' of speculntlon, but 
th t t e ~Jdition to tho dr i n e lc a of the 

r de l t above oted B ecpa a.~1 t e fo~ 
dation upon which tho d o1a1on of the Oh 1 ton 

•a1 e Dru1 o D1str1ot o e •·• b •ed, so 
fu as tbe eation hol'e tnvol ved lo cone rned, 
ia t oo plain fo~ controy.,~.-;y. 1h1 endrll 1t 
af!eoto t he deo1o1ons nove o1ted l n the 
L\ttl R1Ye% c •a (269 f o. 444 4 371 • 
•as) 1n the aJ, nd to the o o ext nt. 
11 c it .ome n ce o.ry t o det r 1ne 1n the 
l ht of ~h1n at: n t , upon ho1 nov r ta 
th burden uf b%14{'8 bu, ld1 undor the ot 
ot 1013. At co 11 la that bu:&"4en would 
r at t pon the in 1 v1 ura whoao aots mn.dl1 t he 
bu1ld1~! of tho ~1 e neoesa y. (Rex. Y. 
Lindse y, 14 "u.at, ( ) Jl7 ; Hex v. Jterrtcon 
3 • s • ( bng) 52 ; ~enn. tlr oad Oo. v. 
I r 1n, 05 • st. 33U; Rich 
uratn ~• D1st., oa leb. 770) . 1 roua 
nut l rl tlea ~ the effect are collat ed 1n 
an Jtbausti ve note upou t c a 1 at ol t ed, 
ln 31 • A • Ann. Oa oa ( l U14A), p 550. 

Ae oonstl'Ue4 1 n the l:luu1 ton ln etrlot 
oas o, aup:ra. a.nd 1n DubSGQUeJl'' d o1a1onn, 
Al:'tiale 1 of Cb·ll)ter 41 ( uinr e '" t a tutea, 
n.a. • 1909) th 1 w 1mpoaed h t tbio court 
tol t to be hnzdsb1p u· n the cow1t1 a. tJut 
ono ht oh e could not n:ro.ld. Tbus ln 'the 
Ch 1ton cuno, ~1a, J., ope f or tbla 

..at, ld: 

.. 1i le 1 t to r r etto.bl e tlsat a atud1.0. effort 
ace to have been • de t o render th1 lza.ln, e 
s t atute vague apd ~1guoua upon tba point of 
'·hoz u the lnuden of b r idge bu1l d1na .l os and 
whi lu the vie we ha.ve b crotc! ore t n and 
are no• again fo:rcec1 to take, ta t:t ht wt th 
h dab1pa in thi s and in other Gillgl l3 lnata.nceo, 
•• <Jnn only :rep nt that the :re 'J l lea • 1 tll 
tbe e J1 1 · tuze not wl t h u • co true 
t be la ; ,) do t make l t . (239 ~. l . o . 4,33) 

Th vo7.at1oua v · ~enoea of which t ho l.nrned 
jurlst tllorc epoko 1., t i ll ao cwnoy1J l y per-
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alstent 1n th Act of l9la aa before. It 
a e a that it ould not bnve b en a d1: ttoult 
mAt t L% t o incorporate i nto t hi s act a llno 
s aying i n pl a 1h t el'J. a o1 t hcr th t the county 
or t ho drt\i n o di s trict r.lUat 1l d and pay 
t or 'br1cf«ee, but t t has DO't b een dono. • 

ot con t rue t c t as we fin~ lt. 

n ok i , h e 1 1ala t 1 ve nn1Dg~ t hen as in 
nuty bound. 08 Job eoug t tho ~~ave, •d111«entl y 

nd w1 t h t e s , •• •• oo e to c ons1dor o.t1ona 
wn1ob r • y be cd up ·tllu &u The dra1 
l aw as towld in tho St t u t ea of 1909 pe 1 tt d 
~ cvnatructlon w lob placed the duty of 
b 1i l c ing br1<Jaea oYo d:t'&J..na.Je d1 tchoa UsJon 
the oountlo • ! ho trtal oou:tte oonot:rued. 
1t--and correctly ao construed lt, s e held 
i n 'lhe Char1 t on o nae , supra. 'l hla wo tela 
t , be a bardab1p. a s v • id by r 1a, J. , 
tn tLo p· agrapb whiob wo have quoted. ~11 0 
paraarapb t lwUJ;b wr1 t teu baequent to the ot 
of 1913. ~ubt voiced a acmt1ment wh1oh 
had eY:ll l e w111.er the old law. The oon
atruo'tion which oaun d t h1e · rdsb1p 
bn.aod , a ere h n.Yc o!'ll.d, upon a.u 1nterpretc.t1on 
of tbtJ .rd col'por tlon. a used 1n the 
drt:Uz ~. ct tute. a.a a r d hloh incl uded 
oow1t1ea. Tho eg1slntU%'e revised the law P.nd 
1n sul>atanoe . al.moa t 11 t rall y reon o'led the 
e ot1on wb1oh bad b eo c WJtrued. But 1n 
d~1 so, tho Log1elatur e Gld •ory clearl y. 
t hat .. tllt! word oorpor· t1on u d 1n th1o 
s ection elw.ll not apply to oountt ea. " J'Y th1e 
r ule of coll!ltr ot1on c ore bo , and if oountie• 
uo not oorpo~ tion a within t he marm1 of t b nt 
eoction t hen be%e 1o no u tbor1ty in the 
Aot of 1913 foz tr.;poaln tho lrurdoa of the 
bu1ld1ng of b r 1 8 U U OOWlt 1.e s . Hut . Ot1on 
30 ot t he ct of ! 913 provides t hnt tbu br \ ,oa 
t.u s t b o bu1lt . In t ho o.baencc of a. etr t u tory 
deol cra t1on otlle»"Wlce . the ol>l1t,ut1on to p ;jr
f ora tb~ duty would .rest upon tho rat 1 >e 
d1etr1ot under t he co n lBG, aa •• h• ve nl H 
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Th1 :a op1n1on by tho court llas been followed r...nd 
we find .1t turth~ e.p ~oved 1n ··• • ( 1L1d ) p . 1086 • 

• 
Tho naxt ~\e&tlon ~\eh o ~ntr nt u ; . t f f eot 

·ould t ho oh e 1n t he s t t ut e of section 4406 n. s .. 1919, 
aa made b y the f£ 1&l l?otu.re 1n 1929, b1ch 1."1n d tn .cotton 
1077 3 n. u. 1929? 

Om1tt1ug th0 p rts • ch e t p :rt1n t to t he 
question ue t1n~ t he ol d t\on 440B read1n~ as followaz 

,.. • • A br1dg'~ hall be constructed 
1nt a1ned un4e.r 8UCh dra.\ "B d 1.s tr1ot s 

where t b .• ~ c oeo9ses such h1 h ya ; 
ProT1d d, ~ ever , tbe r d cor por t 1on 

e uac..t 1n t h1s seott n oh ill not a pply 
to oountiee . • 

The 11 ·ao ns ' hen obanaed i n oo"t1on 10773 to r ead 
as followtt : 

.. A b%1dge adjudg c1 su:f.tic1ont by the 
oou.."'lt.y court of 11 i tt oow1t 7 ol" oountt a 
Bhal i be oonstruo~et1 over such tlr 1 nage 
d1tob her t h a e o%os es suah hlth ay, 
and o.ttez uch bri dge hna be conet.r t:.etec1 
1 t 1 boo(J:at a ? t of h e road uver 
which t t t o c< .. natruot od and shall be m1.! n-
t e.1ned by t he t hor :l t:r u t..'lor1 e d by 1 
t o m· iut a1n tbc ~o~ ot h i 1t b oor e 
a t . I t er·1t1 b%1 ~• hll8 b on co t ot ed 
~ ~h d,r 1. 1-a 1 t r lot .m1<1 M! b q m ... .! 
~ ot n \ cl ~ a nd is t1i(;1 d~at%~e4 
!!i•f~, :Utborlilot:t n~vfMoo'iitiOl o'l !.._q r o d 
aro :wtlior12Ga i? t he% e1 a1re, to r o n
itiuot ~ b'zt.!ii:- Yrov1d"ett. llO; ru.'the 

or u oorpor 1tion as used 1n t h1o s ot1on 
hall not ppl y to th at t e or any 1 1 t 1oal 

sub41v1ei on thereot. ~ 

rro r e 1ng Section 10773, a t f i r s t gl nne t t 1ght 
te oonat ru c:1 th t t he drai n e d1s t r1ota aro r ol 1eved of f urthor 
roaponq1b111ty of a1nt~tn1 r opa1r1 ~ bri dgee zoaa 
dr·l~e .l1 at r 1ot • · 1 GUCb woul d b t he oa oe in the opini on 
of t b1s parta eut 1n th! aba noe of th ~ at t e ont 1n your 
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letter; "Since t t t1 tho brldgee 1 vo no t been repaired_. 
om only lataly wore shod out tv an ovor-tlow of tllo ditCh. " 

'rbe ai tuat1 n now 1s that ~ou hnve no bridges and 
tl"..at t b<'Jy have been destroyed ero:;a the clttebealnthoret'ore 
we at apply tbat portion or tbe s t atuto beglnn g o1tbJ 
11It sold bridge hoe boen oonotruoted by the drainage d1atr1ot 
and bas become a part or ea14 road ond ls thon do troyed 
tho authorlt1ee bnv1ng control ot the rood are authorlzod• 
.!( the: desire • !2, reconstruct crueh J;!rldgo. " 

We l!llat therefore construe tllle portion or the statute 
to an t hnt t!lo c<r. nt7 han tho power tuxl could rec01l8truot tlle 
br1dgeo 1f !t eo <loalrod• \.Ut there 1e noth1na mandatory on tbe 
county eout't to rooonutwct the l r!dgeo • 1n other t.rorde 1 1f the 
coun1;y court dooa not desire t o reconstruct tho br1dgoa tnen tho 
dee1stans quoted a bove auld still compel tho droinaco d1atr1ct 
t o replace tbo bridges . 

IJ:bo chango 1n tbe otatuto morol7 g ve tho eount7 court 
tho r1ght t o ae 1at and o.ld dro1nage dlatr!cta l!' the councy 
court so dos1 rod . 

Tho noxt quut10DJ "doon thG t act t hat Sbelby County ho.o 
ma1nto1noo thoae br1dgee 1n tho pant estop tbe county t'rom now 
mainto.ining man ua oga1not the oom;>ony t o ropo1r nnd 1nto1n 
tb8 brldgea?" 

Uodor tho doctrtno or estoppol we tall ut terly to under
stand how t he dratnage d!atr1et could avail ltsolf ot that 4otenao. 
To conotltute an ostoppel by eon uct thore uat b11vo boen, f 1rat. 
a rnlso ropresentatlon or canooalmont of material facto J second• 
tho ropro entnt1cn t i:D.ve be ,n mndo vt!th the lalo 1 dJ8 or faete J 
third , tho party to wham 1t was modo st hllve beon ignorant of' 
tho truth or tho tterJ fourth. 1 t t hnvo been o \rl.th t bo 
1ntont1oo thot the othe1~ party should act on 1 t J 1"1tth, tl») other 
ptu"tf muot bave lJo 1Dduced to oct on i t . Under tho facta aet 
f orth 1n JOur lettor tlw drMnago dlotr1et has in no ee boen 
injured or prejulleed. by tbe eountJ court ma1Dta1n1ng the brldgee 
wl..!1cb undor tho law the d1att•1e~ 1taolr s houl d ve 1nta1ned. 

In v1ow or the torogoln.,~ autbor1 t1ea 1 t 1a t.llo oplnlcm 
o£ tb1a Department thnt tho e 0Uilt7 court llos ~ po ~~ . 1t It 
ao dee1roe. to roplace t br1dgGs 1 but 1n tho ovont tho county 
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oolll't does not so <les1re 1t can compel tbe d1str1ot 
to rGpl ace the bridges destroyod. 

APPROV. JJa 

rrw iJCrn"rlitcr 
At torney General. 

Yours vory trQlJ • 

OI.LIY.tm ' • DOL: ill, 
Aastatant Attor.oe7 General. 


