
LOTTERIES: · D~stribut~on of chances by filling stations 
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1 ay 11, 1942 

lion . t.i ch.nel \'i . v ' Hern ... 
Pr ose cut i ng Attorney 
~ansas Cit y , ~issouri FiLE . 

Dear Sir: 

This depart~ent i s in receipt of your request f or 
an off i cl a l opinion , which reads as f'ollows: 

"A gr oup of i ndependent fi l ling station 
oper ators have made a request f r om no 
w1t h refer en ce t o giving t hem an opini on 
as t o w!"to t hor or not t he pr oposed state
ment which t hey have submitted to me i n 
wr itinB would constit ute a violation of 
t he l aw . I an givino this to you as 
t hey have prepared it f or ne, settinG 
out what t hey intend to do , wh ich is as 
f ollows: 

' A PLAU FOR A CASH AWARD --------
BUSIUESS ST:t!roLATVR FOR 

/ 

FILLING STATIOHS 

( Prepared for submission to t he 
Attorney General of t he State of 
llissour i through' J.tichael " · v 1 J!ern, 
Pr osecuting Attorney of Jacks on 
Count y ) 

Thia plan, en t i tled "The Ghost 
Walks," is an adapt ation of a. plan 
f or motion picture t heatr es wllich has 
already been appr oved by att orneys 
e e neral , coUl~ty pr osecu t ors and t he 

fJ_ 
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U. S. Postoff~ce De, artcent . The 
denand for stimulating methods 
by which snall, independent fill
i nc station oper a t ors mi ght be 
able t o continue 1n business 
caused t his adaptation t o be made, 
uit n but a fen changes in t he orig
inal and appr oved pl an for t heatres. 
These few c~ces, however, require 
t hat i nvestigation be made as to 
t ho legality of t he pl an . 

ttThe Ghost ''al ks 11 is a compet i t i ve 
contest of s kill and quick thinking , 
using scrambled words , hints and 
clues as t o the correct words and 
awards f or t hose most alert ment ally . 

The pr ocedure of t his adapted plan 
~ould be as foll ows: Contests will 
bo conducted on a weekly basis , be
g il'lL-llng and ending at r.Udnieht on 
Fr idays . Durlns each current ~eek, 
cards bear ing each a s inGle word, 
t oget her \71th pr inted contest rules, 
would be d i stributed t o t he customers 
of a fill·ng station. Among t hose 
cards r.ould be several that would pr o
vide t ho correct answer t o t he scram
bled word t o be posted on a bulletin 
board throughout Saturday of each 
week . ~or instance , on Saturday nor n
inc, tho following scracbled word 
might appear, (\71th four easier scram
bled n ords upon which lesser prizes 
are to be awarded): 

KEED TARR Uli 
ulie ' ll t ake you for a r idett" 

Tho cluo indicated would appear bel ow 
t he word upon the card. During the 
\7eo:C, s everal cards bearine tho word 
Ul'!D~TAKER would have been distri buted. 
The f i rst person t o a.ppoo.r at t ho f i ll-
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inG station, someti=e during 
business hours on Saturday , and 
t o present t he card and ident ify 
t he scracblod word ~ould be awarded 
t he pr ize . Tho four lesser pr izes 
would be handled si~larly . 

Tho scrambled ~ord would remain upon 
t he bull etin boar d throuGhout Satur
day and until clos1ne t~o on Satur
day night , or unti l mid.ni[;ht. Then, 
below it , would bo posted t~e correct 
word and t ho nL~e or names of pr i ze 
winners. 

The cards bearlnz words would be dis
t r ibuted through t he preceding week 
and, due t o t he oethod of distribu
tion, i t ~uld be ~possible for 
attendants t o arran~e any illegiti
nate "f1xing"---this bocause t he at
t endants tho~elves will not see t he 
scr~bled nord to be posted upon tho 
board until lat e each Fr iday night , 
nor would t hey see tho correct w~rd 
until it is t o be posted on Saturday 
nicht or Sunday morning . 

"The Ghost \lalks," as a feature for 
t heatres, did not use the vtord cards 
and the contests were and are con
ducted wit h every person in t he t hea
tre enterinc the competition . 

Under different conditions , such as 
prevail ~n fillinz stations or ot her 
businesses, t he t heatre plan lo not 
feasible . Hence , t he selection r.e t hod 
is s i.l;lilar t o thD.t used by t he quiz 
pr ograms on the national radio net
works, in which con testants are select
ed, by prearranget:tont or at r nndom, 
f r om the studio audiences . Onl y t hese 
selected conteatants may compete for 
t he prizes. 



lion . Uichael w. o• t- ern - 4- t .. ay 11, 1942 

by our pl an, no c ons ideration i s 
necessary to quali f y the public 
f or partic ipatio .... .l . tiy s impl y 
callin0 at t~e part icipating 
s tat ion and r equesting one of the 

' word cards, any person may proc 1re 
such a card o.nd have a pnrt in the 
contest. It i s possible , however, 
that cus toners ~y be given extra 
cards wlth purc~ses. The distr i 
bution will be handled in such n 
_.anner that the pors on T"lll.kln{; no 
purchano whatever may earn the 
prizes by callln3 at the w v~· ~n 
on Saturday with t he pr oper card 
~d ident ifying t he scracblcd word . 
The only restriction shall be that 
cards will ~ot be civen to children 
under f ourteen years of age . Of 
course , the motive is to stioula.te 
buslnoss by attract1nq new business, 
but we believe that the fact t hat 
t here is no cortpulsory conoidorat ion, 
nddod t o t''1e fact t hat a certain feat 
of mental s kill is necessary , will 
nake t his feature l egitinato and legal . 
It ~y bo well t o add t hat pr l zos will 
be . ar Dondn, exceut ln cases where 
financial need seems to indicate that 
a better purpose would be served 1n 
awarding onsh.. ' 

"I would appreciate vory ouch i£ you would 
at your earl: est convenience have some one 
advise whether t his constitutes a violation 
of the law. " 

Section 10, Articl e XIV of' t he Constitution of !tisaouri 
pr ovides: 

"The General Assembly shall have no pov1er 
t o author~zo lotteries or gift enter~r~sea 
for any purpose 1 and shall paso laws t o 
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prohibit t he sale of lottery or 
gift enterprise tickets, or ticlcets 
in any schcr'~e 1n the nature of a 
lottery, ln t h is State; and all 
acts or parts of acts heretofore 
passed by the Legislature of this 
State , authorizing a lottery or 
l otteries , and all acts amendatory 
thereof or supplemental thereto, 
ore hereby avoided." 

Section 4704, R. s . ~o . 1039, provides: 

11 ! !' any person shall rn.a'ke or establish, 
or aid or assist 1n rA~inc or estab
lishing , any lottery, gift enterprise, 
policy or sehooe of drawing in the 
nature of a lottery as a business or 
avocation in this stato, or shall ad
vertise or Ltake public , or cause to bo 
advort1sod or made public, by means of 
any newspaper, pai!lphlet , circular, or 
other written or printed notice thereof, 
printed or circulated in this state, 
any such lottery, gift enter pr ise, 
policy or scheme or drawing in t he 
nature of a lottery, whether t ho s~e is 
being or is t o bo conducted, held or 
draun w:th in or without t his state, he 
shall be deemed euilty of a felony, and, 
upon conviction, shnll bo punished by 
~prisonoent 1n the penitentiary for not 
less than two nor more than five years , 
or by imprisonnent in t he county jail 
or norKhouso f or not loss than six nor 
more tbnn ttvelve months . 11 

A lottery bas been defined by our courts as "any schemo 
or device whereby anything of value is, for consideration, 
allotted by chance . " Stato v . Emerson, 318 I'o .. 633 , 1 s . \' • 
(2d) 109 ; 3tate ex rel . v . ~ughos , 299 Uo . 529, 253 ~ . ~ . 29. 
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The elements of a lottery are: (1) consideration; (2) 
prize; {3) Chance. State ex tnt. Mc~ittrick v. Globe Democrat 
Publishing Co., 110 s . u. (2d) 705. 

The persons submitting the schene for consideration admit 
that t he chance and prize elements arc present . Therefore, 
the only question to be decided 1.s whether the oleA:lent of con
sideration is present. 

In Peat herstone v. Independent Ser vice St3.t ion Ass' n , 10 
s . \1 . (2d) 124 , a volunta.ry association of retail dealers 
sold numbered tickets to i ts msmbers. These members in turn 
gave the tickets to their custoners on t he basis of one ticket 
for every dollar s~ent. At stated periods the association 
held drawin!.;s against t he numbered ticl<ets outstanding . The 
prize was an autoMObile. This ~lan was later nodified s o t hat 
dealers distributed ticLets to non- customers as well as to 
customers . 

Featherstone, a competitor, attacked the ocheme as a 
lottery and uni'o.ir competition . Judoncnt for defendants on 
the ground that plaintiff could not maintain the action. 

On appeal the Court of Civil Appoals of Texas at Dallas 
held that the scheme even as modified was a l ottery and that 
plaintiff was entitled to equitable rol1of. The opinion was 
in part as follows: 

"While dealers under the new plan distr i 
buted tic ~ets to non- customers as well as 
to customers, it soems that the scl1arne was 
to distribute t1C1{ets in the main to cus
tomers, as the evidence discloses thnt 
only a few, nee;l igible in nu.-rnber, were 
given to persons other than customers. 
That t he giving of tic~ets, and the draw
ings and distribution of prizes, were 1n
duce~ents to patronac;e and unquestionabl y 
lured customers is shown from the very 
satisfactory ~inoss results t hat follo~ed. 
Patrona3e t hus induced was tho considera
tion t~t pas~ed from the ticket holder for 
the chance received, ln that tho price pai d, 
wha tover 1 t was, t he nnotLYlt bo int; 1r.: 1£1. ter
i al, c onstituted the aggregate price for 
the merchandise or service and the ticket 
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that r epresented a chance to win the 
prize; ln otllor uorJo , for one un
d i vided ~r:ce both wcr~ JUrchaaed, 
the ~crchandiso, or service, and 
ticket , the ticket being as much 
boUbht ao thoujh ~:lccd separately." 

Gl over ct al . v . " alloska. , 230 Llichica.n 216 ; 213 1i . rl . 
107 ; 52 A. L. h . 17, io o. loading case bearing on tho question 
ot' business lotteries whore cllnucea in ura,lings by lot are 
distributed lnd.:.scr.:.n:nc..tel:r and \iltho 1t charge t o cust omers 
and non-customers all~e . uero certain retail oil stations 
distributed numbex•ed tlc/.:ots without charge to purchasers and 
t o !)or sons o.ski.11~ therefor . vnce a month an a.utom.obile T/O.S 

disposed of by chance to t:le tic:tot holder oi' t'1o sar:o ntt:..lbor . 
The retail atations acqu·red t'l.oso t.ic~wts fron ::a lloska from 
whom thoy purchased oil . 

Glover et al ., bro~1t suit in equity, a.llo3ine unfair 
competition and charsing t hnt tho scher.m complo.ined of was a 
l ottery. In upholdL~G the contentions of t~o c~plainants the 
Supreme Court of 1.1chie;a.."'l sa.~d: 

11 The scho::1o uas cloo.rly o. lottor-.r . 
Pooplo v . !~c ~ l1ee , 139 Mich . 670; 103 
H. \'1 . 174; 69 I . R. A. 505; 5 Ann. 
Cas . 835; ~eople v . Wass~,s, 214 Uich. 
42 ; 182 .. r . · •• • 66 . .i'ho often nasort ccl 
essentials of a l ottory, viz: consider
ation, prize and c~~1ca , were a l l 
pr c3ent . ~:S.llos'~a sold the tlckots to 
his custo:.ners for distr ib,tti ")n by thom 
.iu tl~ courso of trade to further his 
pecuniary L'"ltorest, and this es tablished 
cons iderat ion . The fact that a1allos ca 
gave s ono ticl{ots away at fairs and ex
hibitioro and the pu-~cl:asers of tic~ots 
f or uso in the ret ail trade gave them 
away, without pay, to their cust omers, 
and s oj:wti:::!es to ot L.crs , d.:.d n t o.t o.ll 
save~ s~~~~ fror. be-~z a lotterJ." 

The two cases quotod above ar o practically ident i cal wit h 
t he schene s u'l::lm:.tted in your request . And, in view of tho 
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holdings i n those cases and the reasons advanced therein, we 
bel ieve that auch a schel!le i s a l otter y and pr ohibited by 
our Const i t u t ion and statutes . 

I t :!.s, therefore , tho opinion of t his dopo.r tnont t hat a 
scheme wl~r~by clkances are dls tributod by service stat ionn t o 
customers and also to non- cuatonors who maKe request t herefor, 
and a weekly pr ize ia given upon the rosul t of a drawing, is 
a l ottery within tho meaning of t he Const i t ution and statutes 
of L.issour i . 

Al"' R ... VED : 

RvY ..... c li..IT1'RIC .. ~.. 
Att orney- General 

Av ' K : C ~ 

Hos pectfully submitted, 

ARTHUR J 1 r .. ~.l:: 
Assistant Attorney- General 


