v TUTIONS: Upon conviction in a capital case on

;-ggﬁﬁ%N£§S¥§OCEDURE: agpeal and stay of execution the sherliff
mist deliver the convict to the Warden
of the Penitentlary not more than ten
days from the date of the judgment.
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.

Honorable Michael W, O'liern
Prosecuting Attorney of Jackson County
Kansas City, Missouri

W' FILED
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Dear Sir:

This is in reply to yours of recent date wherein you
request an opinion from this department, as follows:

"Oon February lst, 1941, in Jackson
County, klssouri, one JAMES BUTTS

was found gullty of Murder in the
First Degree by a Jury and the death
penalty was assessed; thereafter, on
the 22nd dey of Merch, 194, sentence
was pronounced and judgment rendered
ageinst the defendent and the Court
ordered the defendent to be delivered
to the custody of the Sheriff of
Jackason County, and by saild Sheriff

to be delivered to the Varden of the
State Penltentiary on the 26th day of
arch, 1941, it was further ordered
by the Court that the sald JAMES BUTTS
be executed by the Warden on the 1lst
day of May, 1941, The defendant filed
an affidavit of appeal and the Court
ellowed such eppeal.

"In compliance with the order of the
Court the Sheriff on thils date is to
deliver the prisoner to the Warden of
the State Penitentlary. Counsel for
‘the defendent contends that under the
law all proceedings, Ilncluding the de-
livery of the prlsoner to the Warden,
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are steayed once an order is made
allowing en appeal and that the
prisoner should remain in the
custody of the Sheriff of Jackson
County pending sald appeal. .

"his office is desirous of having
an opinion froam your office constru~
ing SECTIONS 4108, 4132 and 4135

R. 5S¢ Mos 1939, OCuch an opinion
from your office will be greatly
eppreciated.”

section 4106 R. S, lioc. 1939, which relates to peniten~
tiary sentences only, reads as follows:

"here any convict shall be sentenced
to lmprisonment in the penitentiary,
the clerk of the court in which the
sentence was passed shall forthwith
deliver & certiflied copy thereof to
the sheriff of the county, %ho shall,
without delay, either in person or by
a general and usual deputy, cause
such convict to be transported to the
penitentiary and delivered to the
keeper thereof."’

Under this sectlon it is mandatory that the sheriff without
delay transfer the convict to the penltentiary unless an
appeal is taken and a stay of execution granted under
Section 4132, R. 5. lio. 1939. Under 8ection 4106 the execu-
tion of the sentence is the bLaking of the defendant to ths
penitentiary.

Section 4108, R, 5. lo. 1939, reads as follows:

"hen judgment of death is rendered
by any court of competent jurisdic-
tion a warrant signed by the Jjudge

and attested by the clerl: under the
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geal of the court must be drawn
and dellvered to the sheriff. It
mist state the convietion andcgﬁggg
ment and ggpoint a day on whi &
Jodment must be executed, W woicn
rust not be 1ess than irty nor
more than ~sixty days from the date
of f ent, igd musﬁ;ilreﬁt thz
aneri to de ver the defendan

at & time specified in sald ordar,
not 1 moge than tzn days frogbghe
ate of Judgment, to the warden o
he state penﬁtentiagx at Je fefggh
City, liissquri, for execution .’

Under Sectlon 4100, supra, that part which 1s under-
lined specifically states: "judgment rust be executed."
In other words, the executlon of the judgment under the
death penalty now is performed by the larden at the Peni-
tentlary. The underlined portion of Sectlon 4108, suprsa
also directed the sheriff to deliver the defendant to the
Viarden of the State Penitentisry by order of the court and
the delivery of the convict to the penitentiary must be
made not more than ten days from the date of the judgment.
Under Section 4108, supra, the sheriff is not directed to
execute the judgment, but the Warden is directed to execute
1t as set out in Section 4112, R, &, lo. 1939.

The act of the sheriff in talding the prisoner to the
penltentiary under Secblon 4108, supra, 1s only & minlsterial
act, the same as taking him from the courtroom to the county
Jall after a defendant has been sentenced to the penitentiary.

The stay of execution granted under Zection 4132, R, S.
Mos 1939, 1s a stay of the adminlsterlng of the case by the
Warden as set out in Section 4112, R. . Mo, 1939,

Sectlon 4132, R, S. Mo, 1939, rcads as followa:

"o such appeal or writ shall stay
or delay the executlion of such
judgment or sentence, except in
capital cases, unless the supreme
court, or a judge thereof, or the
court in which the judgment was
rendered, or the judge of such
court, on inspection of the record,
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shall be of opinion that there

is probable ceuse for such an
appeal or writ of error; or so
mich doubt as to render 1t ex-
pedient to talkke the Jjudgment of
the supreme court thereon, and
shall meke an order expressly
directing that such appesl or writ
of error shall operate as 8 stay
of proceedings on the judgnment;
but in capltal cases the order
granting the appeal bh&_1 operate
as such stay absolutely," »

This sectlon granta a stay of judgment of sentence to the
penitentlary as carried out under Sectlon 4106, supra, upon
& proper order being made by the court or, under the case
law, by the making of a bond, It also stays executlon under
the death penalty in capital cases without an order from the
supreme court, the court in which the. judgment was ordered
or, Judge of said court.

All sections of the statutes applicable to the same
subject matter mist be read together. Ib was so held in
Sayles vs. Kanses City Structural Steel Co., 128 5. W. (2d)
1046, 344 Y¥o. 756. Courts cammot interpolate in a statute
where omission 1s not plainly indicatad. It was so held in
Betz vs. Columbia Telephone Co., 24 3. W. (2d4) 224,

Section 4132, suwpra, does not state that the sheriff
cannot proceed with his duties under the law, but states:
"shall operate as a stay of proceedings on the judgment."
Under a penltentiary séntence taking the prisoner to the
penitentiary was a proceeding in the execution of the judg-
ment, where, under the death sentence, the proceeding on the
judgmant 15 the act of the Warden .

Section 4108, supra, was re-enacted in the Laws of 1937,
page 221, and is a much later lew then Section 4132, supra.
That the later law governs was held In Stiers vs. Vrooman,
115 S. W, (2d) 84. Section 4135, R. S, Mo. 1939, reads as
followsa: ‘ o

"1f the defendant in Lhe ju nt
so ordered to be sbayed shall be
in custody, it shall be the ‘duty
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of the sheriff, if the order were
mede by the court rendering the
judgment, or upon being served
with the clerk's certificate and
g copy of the orger, to keep the
efondant in custody wlthout exe-
cuting the sentence which may have
bBeen passed, to abide such judgment
as may be raenderad upon the appeal
or the writ of error."

The above sectlion applies only to the execution of sen-
tences which are performed by the sheriff and is not appli-
cable to ths execution of the sentence calling for the gas
chamber which is performed by the Warden of the Penitentlery.
Sectién 4135 and Section 4132, R. 8. Mo. 1939, wers construed
in Ex Parte Carey, 267 &. W. 8086, loc. cit. 808, 306 Mo, 287,
where the court said:

"The fundemental idea underlying
both decisions, as discloued by
the opinions, is this: If a de~-
fendant in a eriminal cause who
has appealed from the final Jjudg-
ment therein may, notwithstanding,
be subjected to the punishment
assessed against him, while his
appeal is pending and before it
can be heerd, then the remedy af-

. forded by eppeal can thereby be
measurably defeated; this the
Legislature after expressly con-
ferring the remedy could not have
intended."

Undey the s&bove holding the Supreme Court declared it was not
‘the intention of the Legislature that a msn who had been
convicted on & criminal charge and had appealed shall be
subjected to the punlshment assessed agelnat him while his
appeal is pending. These sectliona met out are only applicable
to cases where the defendant receives a penitentiary sentence
and &re not applicable to cases where the defendant is adjudged
to die in the gas chamber, Under the law, & defendant con-
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victed and assessed the death penalty cannot make bond
and must be held under Sectlon 4108, supra, in the peni=-
tentlary until the final jJjudgment of the case 1n the
Supreme Court. '

CONCLUEION

In view of the above authoritles, 1t is the opinion
of this department that when Section 4132, R. &, Hissouri
1939, 1s invoked in a death case, & atay of execution auto-
matlecally exists without an order of any court. Unde: that
part of 3ectlon 4108, R. S. Missouri 1939, which provides thst
the sherlff deliver the defendant, where a death sentence
has been rendered, at a tlme specifled in an order of the
court, it 1is maendatory that the sheriff deliver the prisoner
within 8 time not more than ten days from the date of the
Judgment. He should dellver the prisoner to the Werden of
the State Penltentlary at Jefferson City, Mlssouri, for execution
of the Judgment. The sta; of execution only applies to the
warden and not to the sheriff who takes the prisoner to the
penitentiary for the reason that the executlon of the judgment
i8 performed by the warden under Section 4112, R. S. Hissouri
1938, and the asct of the sheriff in taking the prisoner to the
penltentiery 1s not a part of the executlon of the Judgment.

Respectfully submitted

V.. J. DURKDG
Asgistant Attorney General

APPTIOVED 1

VALE O. THURLO
(Acting . Attorney General
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