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(I~terest received f rom school loans cannot be reinvested 
SCHOOl-S: (but must b(r apporti oned to school d.iE""Iiricts; county cour t 

~cannot take second mortgages for secur .... ty; property should 
(be foreclosed in the event of default of intereat payments 
(with the exception that security may be taken in order 
(to secure interest payments i f the facts warrant suoh. 

January 14 6" 1937 . 

Honorable Edwin c . urr 
P.a."'osecuting .~ttorney 
Boone County 
Columbia~ Hi f souri 

Dear l~r • Orr : 

This is t o acknowledge your letter as follows: 

"The Count y Court has asked me t o 
render then a n opinion on the fo llow-
1~ ques t ions . t o -wl t: 

"1 . can the County Court reinvest 
interest. or t he oroceeds derived 
from the loaning of county school 
funds ·, 

"It has been their prac tiee i n the 
past not to reinvest the i ncome f rom 
school fund mortgabes . The law ~ a s 
they under stand it. is t hat they must 
divide the i ncome among tae various 
distric t s . 

"2. In the event s ome borrower of 
county f und. s does not pay hi a 1 ntere st . 
and becoroo a delinquent f or one or 
several years . can the County Court 
take a mortga...;e either on real estate 
or personalty to socure the payment 
of the interest? 

113 . If the County Court can take 
security for t he payment of interest . 
\7ould t hero be anJ- ob j ection t o the 
Count y taking a second mortgage for 
the s ccur i t y·l 



Ho n . .dwin C. Ort' - 2 - Jan. 14, 1937 . 

"Of course delinque nt i nterest on the 
no t e a nd dee d of t rust bocomea princi
pal by t he or o vi s ion.s of the deed of 
trust, and i~ the event it is not 
pa:d , what is there t o keep the County 
.ourt f r om t aking additioml security 
t o secure t !1e p:l.y ment of intero s t 'l 0 

T o county court has i mposed upon 1t the duty of 
c ~llect1n0, pr e servinG ar~ 1nve stin0 school funds . Sections 
9 243 to 9255, l l.cl u sive , 1 . • 3 • . o . 1929. section 36 , Arti cle 
VI , Constitution of issour1 . 

I n Veal v . Chariton Cou nty, 15 I·o . 412, t he 
Supreme Court of .ti s souri said ( p . 414) : 

"In re lati on t the se fund s . the 
county courts are tru s '.;ee s . ':'hey 
ho.ve no aut hor i t y t o di!:;po s e of the 
pri .ci pal int ruste d , or 0. 11y of its 
i nter e st , otr..cr wise t ha n is pre
~cribed by lan. Ther e is no diff er
er.ce i n thi s respec t bet·weo n the 
pr incipal and t he inter est on these 
funds • If t hey can give a way t he 
one t hey can ~iva a~ay t he other." 

Sec also , ,.1ont~o :.ory Co: nty v • . ~1. ucnley, 103 :Mo . 492; Lafayett e 
Count y v . Hixon , 69 :ro . 581. 

Section 9458, R. S. .M> . 1 "'29 , olaces the d u ty upon 
t ro c ount y superin tendent of s chools to examine the r ecord s 
relative t o school funds i n order to ascertain that t ho l aw is 
being strictly observed a s to such funds . 

I . 

Can t he count~ court reinvest interest , 
or t"Se1)roce s deri ved 1·r om the loan
!'na'()f coun'tYSc fiool £~-

.::;action 9 257 , R. S • . ~o . 1929 , relate s to "Apportion
~ent of publ i c school f u nd" a nd ha s this provision ; 
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" ~;. ~=· -:~; and i n -::akin.:; s uch dl s tr :1. 
bution. each county clerk shall 
apport ion * * -l:· and all moneys on 
account of intere st of the funds 
accruing from the saleof sect i on 
sixteen or other lnnds i n lieu thereof 
~;. -~ ')., and all other moneyo . for the 
u3e of schools in the county. and not 
otherwise apportioned by law, to the 
proper district . " 

'J.be school funds aro per manent ones a nd the interest 
derived from such io apportioned t o the school districts by the 
county clork . 'l'here i a no discretion left with the county court 
ns to T"Jbat interest it s ::1all cause t o be a pportioned to the 
school districts because such are trustees a.nd they have no 
authority othernise t han prescribed by la~. The bonefit the 
school di stricts receive rrom t~e school funds is the int erest 
deri ved from such funds . The pri ncipal is never apportioned. 
If the county court could reinvost t~e interest received from 
the funds then t he school districts would derive no oenefit 
from such funis . ..e cra.r..t that in t:'laiiy i nst a nces it would be 
best for t he county court t o use their best judgment as t o 
t he h'\ndling of these f unds. · but t he Le~isluture has decreed 
otherwi se and the county courto have no discretion i n the 
n:att er . 

It is our O')Ll'lion . in answer to your first que stion., 
t hat t ho county court cannot roinvost interest derived f rom 
school fund loans but t hat such intere st is to be apportioned 
as provided by section 9257 . supra . 

II a nd I I I . 
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Your qu estions, 2 and 3 , a r e i nt er•r olat ed, so 
we will a nswer both of t hem at the one time. 

Section 9251, .tt . s . I.~o . 1929, provi de s for the 
security f or loans , and rea ds i n part as follows: 

as follows: 

"When a ny money s bel ong1 ng t o said 
funds shall be loaned by the county 
courts . t hey al~ll cause t he same 
t o be secured by a mortgage i n fee 
on real e state vtithin the county, 
free f rom all liens and e ncumbrance s , 
o i t he value of double the amount 
of t he loan , with a bond , and rtll3.y , 
i f they de em it neces sary, aJ. so · 
require per sonal security on s uch 
bond; * * * I n all ca se s of loan, 
t he bond shall be t o t he county * * 
and sha l l spacify the t ime whe the 
pri~cipal i s payable, rate of inter
est a...'t'ld t he t ime when paya ble; that 
i n def aul t of patment of t he interest~ 
annual!~, or f al ure H #Fcipa.l I n 
the bon to f!!L'TJi addi onal securi'~ 
\'!hentner'Oto-,aufullt requfred, bot 
t'.b:EtprL1c~l a nti In ere st shill be
C'Onie due ~le forthwith, ana 
"Wa£' m lii'tere s t not punctually red 
snail-sear Interest:it the same ra e 
of I nterest ll the p'Frncrpat . -;~ -::- -'~" 

Secti on 9254 , R . S. Lb . 1929, ~ovide s i n part 

It ·he never t he pr i !'lc i pal and i ntere st , 
or any part t~ereof , secured by 
mor iglge c ontalni ng a pov11er to se 11, 
shall b ecome due a nd payable. t..h.e 
county c-ourt may make a n order to the 
sheriff -::· ~· * and a copy * ·::- * being 
delivere d to t he s heriff shall have 
the effect of a fieri f acias on a 
judgme nt of f oreclosure by ~he circui t 
court , a nd shall be proceeded with 
accordingly.n 

\. 
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You will note t hat when the intereat becomes due 
and payable that such by virtue of Section 9251, supra , 
bears interest and i n addition makes both the principal 
a nd t he interest due and payable rorthwith . and by virtue 
of Section ~254 , supra , the county court, if the mortgage ao 
provides . has the pow_er t o sell by a special procedure . 
Section 9256 , R. s. 1...0. 1929, authorizes t he county courts 
t o sell property conveyed i n trust and also gives t he right 
to t he county to become the purchaser at such sale . As 
was here t ofore pointed out in veal v . Chari ton ~ounty , supra . 
that t he county courts were trustees and that they had no 
authority to dispose of the principal and interest , other 
than was prescribed by law, t herefore , i~ our opinion the 
payment of i nterest on a school loan s nould be required 
a n:lUall y or when due . :e do not understand what advantage 

ould be Gained by the county by taking addi tio"Bl security 
i n order to protect the i nterest payments . because , by 
virtue of Sect ion 9251 , supra , additional security can be 
obtained at any time in order to protect the deb t . llo 
a vantage accrue a by virtue of taking a seco-.d. mortgage 
Jecause the county might find itself in a position of having 
to pay off the first mortgage i n order t o protect its second. 
The taking of additiona~ security or second mort gages would 
only delay the payment of t he interest and as the county 
court arc trustees of t he fund , s, ,c~ should not vio l ate t heir 
trust i n any particul ar so that t ~e schoo l funds would suffer. 
That is , if the county court should take a second mort gage 
and delay the peyment of t he i nterest and not foreclose the 
property or collect t he interest as is required of them, it 
m1s ht be that the second mortga!_;e would be worthless a "Xi by 
virtue thereof t he fund would suffer . 

It is therefore our opinion that the county court 
should not take second mortga ges for security. lt is our 
further opinion that the county court should use all r eason
able means to provide for t he payment of the principal as 
\'Tell a s the i nterest and upon default should take neces sary 
action i n order t o secure t he loan. If a borrower f r om the 
sehool fund is ur.able to pay t he interest., t hen no money is 
apportioned to the school districts so that the school 
districts receive no benefit from the school fund . 

A. PROVED : 

J. t: • TAYLOR 
JLH :EG, 

\ .. ~ .J - -- ·- - - , - - - - -- .. 

Yours vory truly • 

James L. HornBostel 
Assistant Attorney-General 


