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Cities of ~1e third clas s may not expend 
money from the general revenu~ fund for 
the purpose of obta ining a "'City P:!.tn • " 

~epte 1oer 27, 1943 

Honoraole rtoourt v. Niedner 
Pr osecuting 11 ttorney 
0 t . Gharlon County 
fJ t . Charl os , di:. souri 

Dear Ur . Ni odner : 

Your letter of ~ optemoor 17th r eques ting an opinion 
f ro .1 this .LJOpart ment has b een rocoi vod cy the • ttorney- Goneral 
and has been aa~iened t o me for consideration. This opinion 
requ.3c t , omittinB capt ion and sicnature, is a 3 follovrs : 

"I should l ike to have }OUr opinion c on­
cerning t he followin~ matter . 

" I t has long boen t he p~·ac t ice in the 
Cit y and County of St . Charl es t o po~ait 
the development of pu0lic faci l itioa , 
1 . e ., roads , street s , ~idgos , ochool s , 
libraries , e tc ., to ~ n matter of almost 
haphazard selec t ion. We have never had 
a long range pl an fo~ this type of devel op­
mont . It has come t o our attent i on, how­
ever , that such cities a s Kirk~ood , 
Jofforson Cit y , and others 1n this State 
and many cities in other statos have 
acquired \':hat i s knmn a s a city plan . ,..e 
discover~d that a city pl an could b e 
obtained by t he Ci ty oy employing Harlan 
Uar tholamew and a ssociates ~ith \hom our 
r.tis ~ouri State Hi gh' ay Depart.1ent i s very 
familiar to n ake o. l ong range survey for 
the City. It ,,as xroposod that the City 
pay f or -the plan and that the general 
f und or the Ci t y oe r eimuursed to s ome 
extent uy a contr ibut i on f rom the Chamoe~ 
of Co1amerce md by the allocation oy the 
li )rary board , park board , ooard o~ public 
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works, and school board to the extent 
that these puolic JQards r.ould be 
~ enefited u.y having a long range plan 
i n tho development of the facilities 
which each ooard adainisters . 

"The City of f t. Charles is a third 
class Clty and the r e is no express 
authorization f or t he employment ot a 
planning englnoer of this kind . Ho~­
ever, I f eel that in view of the 
f tatutes pertai ning to zoning and the 
police porers of the City Council that 
an expenditure of this kind would be 
lawf ul . There does not seem to be much 
ui ·fere ce ·)et e eu purch.as inB a plan and 
hiring an architect for the designing ot 
puol l c bui ldings except that the plan is 
of a so~ewhat loDBer vie point. 

"Can a third class City 1n your opi nion 
expend public funds for the employment 
of a profe s sional municipal engineering 
firm t o draw up a plan for the future 
dovolopment of pu ollc facilities, i . e ., 
streets , schools, se~er systems , ater 
mains , etc . , £or the City?" 

On nopte ~ber 2~, 1943, I r eceived a further communi­
cation f rom you addressed to t he Attorney- General, ~hich, 
omitting caption and signLture, is a s tollowsa 

"on s eptemoer 17th I requested an 
opi nion c oncerning the employment of a 
professional munic ipal engineering firm' 
t o prepare a city plan for the City of • 
~ t . Charles , Mi s souri . After a d iscussion 
\ ith .r . Joseph B. Wentker , City ttorney, 
I ahoul~ like to broaden my questi on a 
lit tle . I mentioned t o you in my letter 
that the general fund of the Ci t y would be 
reimoursed oy the Chamber of Co~erce , 
library ~oard, park board , board of public 
wor ks , and school uo.ard fer a part of the 
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funds expended . The County Court would 
also .~are a port ion of this cos t . ~he 
matter would be handl ed in this vay ~­
cause these boards would have a direct 
oenefit from such a plan's being available 
to them fro:n time to t1me in the oxpanslon 
of their facilitie s . We would therefore 
also like to know mlether there is any­
thing to prevent t hese boards f rom appro-. 
priating from funds rece ived b) the~ for 
taxos ~ or as 1n tho ease of the board of 
public works fund s r oe e iv&d in the nature 
of receipts for ~ater service~ f or a Cit y 
plan. · 

" I ;tentioned the zon1Il8 statutes 1n my 
letter t o you on epte.1bor 17th. If it is 
yo~r opinion that the City may O)tain and 
avail itself of a City plan. do you think 
it has power t o d o so independent of the 
zonine stat~tes ~ as an implied po~er of 
the City 1n furtherance of its express 
powers and duties in the matter or streets. 
sewer systems, ouilding r egul ations etc., 
or do you think that a City plan could be 
ootained only pursuant t o the machinery 
set up for ins tituting J,oning~" 

The que s tion involved 1n this request i s whether a 
city of the third class has the authority to pay a sum of money 
to an engineering firm for the purpose of preparing and drawing 
plans f or ~1e future gro~th of said city . Ther e is pro bably no 
d oubt that the Legisla ture of the tate of Ui ssouri has the 
pohor~ if it so de sire s , to grant such authority to a city of 
the third class~ allowing it t o make such expenditure . Conse­
quently, v;e have searched t he s t atutes of the tate of !¥i s sour1 
to a scertain whether such authority has ever been granted and 
wo are unaole t o f1nd any statuto ~~ch exprossl y conters upon 
a city of the thir d class such authority . 

. The po~ers of a municipal corporation are grouped 
under threo clas ses accor ding to the case cC Taylor v . Dimmitt, 
78 s . • (2d) 841, 336 r.ro . 30 . The court said 1n that case 
(s . w .~ l . c . 843} : 

"-~· {!- '"' 'It i s a general and und i sputed 
propositi on of law that a municipal . 
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corporation pos asses and can exorcise 
t he fol lollt ng po ,or a , and no ot hers : ( 1) 
Thoao granted in express words ; (2 ) those 
noces ... arl l y or fairl y implied 1ni or 
i nciden t to , the powers expr e ssl y grant ed; 
(3) thos e essential t o the declared objects 
and purposes of tho corporation-- not si,tpl y 
convenient , out indispensable . Any f air, 
roasona ol e doubt concerning the existence of 
po wer i s rosolv od ey the courts aga ins t 
the corpora t ion , and t he po~er i s denied .• 
St . Louis v . Katme , 180 Mo . l oc . cit. 322 , 
79 s . • 140, 143 ( quoting Di llon, uunicipal 
~orp . vol 1 ( 4th ~d . ) p . 145); tat e v . 
lSUtlor, 178 Mo . 272, 77 S . W. 560; St . Loui s 
v . Dre i soerner, 243 t o . 217 , 147 s •• 998 , 
41 L. R. ~ . (N. S . } 177; St . Loui s v . King, 
228 Uo . 334, 1 26 f . • 495, 27 L . R. \ • 
( N. s . ) 608 , 136 Am. ~ - t . Rep. 643; M£\ryville 
v . ro.r mers ' Trust Co . , 226 Uo. App . 642 , 45 s . 

• ( 2d) 103 • " 

~s has oeen stated a )ove, a matter ot this kind .-ill 
not come under t he f irs t clas~ification set out in the a uove 
ca s e, s ince the power is not expressly granted by s tatute . 
Neither wi l l it fall unqer t he third classificati on, s ince it 
is n ot essontial to the declared oojects and purposes of the 
corpor a tion and i s not indispensa bl e . as a reoult, i f a 
city of t he third class has t he authority to expend sums of 
money on a matter of this ki nd , i t must fall into the s econd 
classification of poFers a ~ove, which are those necessarily 
or f airly impl led in, or inc ident to, t he pot ors expressly 
grant ed . 

Thoro are numer ous power s granted t o a city of the 
third class oy ·the statutes ot this State but wo are una ole to 
ascertain any power t o w~ich a planning cm.1paign ls incidental 
or to which we can att acn an implication of necess ity. It is, 
of cours e, common lmo\'l edgo that a city of tho .third class , 
such as c t . Charles , llissouri , has t he authori t y to make public 
impr ovements s uch ne tho paving of street s , c onstruction of 
side\";alks, e s taol1shment of a so~·or system, and many other 
improvement s ~hich we feel i t ls unnecessary to mention. Ho\ ­
ever, thi s type of improvements is essential t o the declared 
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' obj ects ot the corporation itself. \ e f eel that plans pre­
pared for this t ype of improvement could oe paid for by a 
city, since thoy are prepared for a part i cu l ar enterprise 
and in a l l pro oa bility ~ill be expressl y foll owed i n the 
c ons tructlon of such improvement. The pl ans contanplated 
i n t he ins~ant matter apparently aro for t he purpose ~ 
plaru1i ng t he future growth of tho City of s t . Charles, but 
are prepared mer ely a s a matter of sugges tion to p~rsons or 
corpore tions who wi l l at some i ndefinite future t ime cause 
i mprovements t o be made in the city . It does nat appear that 
t he suggest ed ~ will havo any c ontrol rhatover over the 
future c onstruction in tho city ~ut will only be advisory in 
nature . 

In your opinion request the statement is made that 
in vier of the zoning po~ ers and also the police power s g iven 
other 'cities of the third class that a procedure such as the 
one c ontemplated ~ould be authorized . There, of c ourse, can 
~e no ques tion that munic ipal corporations such as t t . Charles 
have t he power to enact uoning provisions . Since that author i ty 
i s given t o them a.1 Sections 7412 to 7423, R. ; . ~o . 1939 , and 
if a plan for such zoning a s prepared with t he intention of 
same be ing adopted, then a dif ferent question would be presented . 
However, a s stated a~ove, the plans contemplated in t his partic­
ular matter oul d onl y be used 1n an advisory capacity and voul d 
have no real force and effect . 

As s tated a )ove, r ef erence is also made in your request 
t o tha police pm·ers of a city of the t hird class Jeing br oad 
enough to aut horize the expenditure of money for city planning 
purposes . • Apparently the only reason that a survey of this 
t ypo i e desi red, is for aesthetic purposes . The la in this 
s tate seems t o be that t he police po~r of cities cannot be in­
voked for mere aest hetic reasons . In the case of Ci t y of 
st . Louis v . Droiaoernar, 243 1..o . 217, 147 ~ . w. 998, the court, 
sa~d: (1 . c . 223) 

" {f- .;t- ..;:- The police power is a necessary 
and wholesome faculty of municipal govern­
ment, out 1t only oxtonda t o t he regulation 
of employments prejudici al to ·the public 
saf6t y , health, morals and good government 
of t he citizenry, and i t •ends where those 
puol1c i nterest s are not oenef i cially served 
thereby . ' (Gunni ng Co . v . St . Louis, 235 Mo . 



Ron . Ro ~ert v. Niedner -6- Sept. 2'7 ~ 1943 

1. c . 200) It cannot sanction the confis­
cation of private property for aesthetic 
purposes ." 

Other cases which cite the above ease and ~hich hold tho same , 
are Kansa s Ci t y v . Liebl, 298 J o., 1 . c . 617 and s tate ex rel . 
Penrose Investment Company v . McKelvey, 301, 1. c . 20 . 

we mi ght fUTther call your attention to the fact that 
certain counties i n the State of Missouri are expressly given 
the power to have planning commissions under the statut es of 
t his State . Under the Laws of f41ssouri, 1941,· at page 465 and 
c ontinuing to page 480, we find ~here certain counties are 
authorized t o set up a planning co.umi ss ion. \'e further find 
1n the Laws of Mi ssouri, 1941 , at page 481 to page 489, where 
other counties are authorized t o se t up a planning ComL~ission. 
Since t he Legislature has seen fit to enact provisions author-

_, i z1ng a county to form a planning COI!uai ssion, it would seem 
t hat t he Legislature realized and ~as conscious or the f act 
that such power was not a power \,hich could b e implied from 
any other statut ory_provis i on. Reasoning therefrom, we feel 
that if the Legisl ature of the State intended that a city of 
the third class should have a planning comwi ss i on or should 
have tho authorit y to expend sums of money f rom its general 
revenue fund, or for that matter fro~ any other fund, that the 
Legi s l ature would have express ly so stated i n tho form of a 
proyision passed by it . 

In vien of the decisions and statutes set out a bove 
i t is our opini on that a powe~ of the kind contemplated 1n your 
request cannot be one which i s neces sarily implied from or 
incident t o t hose powers expres sly granted to a city by the 
Legislature of t he state or Mi ss ouri. As we have sai d a bove, 
apparently this plan is i ntended f or aesthetic purposes alone 
and we do not feel that under the decisions a city of the t hird 
class has t he authority to expend sums of money f roru the general 
revenue fund for the purposes of paying an engineering firm for 
t he preparation of a city plan. 

Since our opinion i s as stated, it is unnecessary to 
cons ider the diversion of moneys from other funds f or the pur­
pose of paying it into the general r evenue fund ~here such money 
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can then be expended for t he purposes outlined in your re­
quest . If the city has no po~er to expend the money f rom 
the General revenue fund , then the other question \ Oul d not 
oe per tinent. 

COUCLU!1I ON 

Therefore, it ts the opi ni on of this Depart ~ent t hat 
the City of ( t. Charles , l i ssouri, a city of the third class , 
is not empo~ered to expend puulic funds for t he eapl oyment of 
a prof essional municipa l engineering firm f or t he purpose of 
prepar ing a plan for the future development of pu olic fac 111-
tion, s treet s , school s , sev.·or syst ems , ' ater mains ot cot era, 
f or the City of St. Charles, Ui sseuri, unless the city reason­
a l y contempl at es in the futuro zoni ne the city , cons tructing 
ne~ puolic facilities or improving the pu0lic facilities Fh ich 
are no \. in exis t ence . 

He spectfull y su tmitted, 

J OHN ~ . PHILLI PS 
Ass i s tant Attor ney- General 

APPROV~: 

ROY HcKI TTHI CK 
.. ttorney-General 

J SP:EG 


