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RECORDER : Recor der not to destro~ orig inal deeds and 
marriage license s after they have been recorded. 
He must retain in his office - (only exception 
bein3 chattel mortgage s five years old . ) 

April 8 , 1943 

Ronorab l e f.obert V. Niedner 
Prosecuting Attorney 
St . Charles County 
~t . Charle s , ~issouri 

Dear Sir : 

FILED 

6 
'J.his will ackno 111ledge re ceipt of your letter of 

April 3, ·1943 , requesting an opini on on the following 
matter: 

Whether orig i nal deeds , marr iage licerses , etc . , 
remai ning in the off i ce of the r ecor der ' of deeds , after 
having been recorded, may be dest r oyed by the r e corder. 

The fol l owing sec t ions are ci t ed , and not set out 
i n detail , for t he pur oose of putt ing before you the 
provisions in our s t atutes relat i~g to the dut ies of 
the recorder of deeds . 

Section 13161 R. s . r .. i ssouri , 1939 , r &lates to t h e 
matters to be recor ded under his duty as a recorder . 

Sections 13162, 13163 and 13164 R. s . J issouri , 
1939 , pr ovide fo r the manne r and form , and how t he rec
ords are to be kep t 1~ this o.f'fice . 

Se c t ion 13167 R. s . L• issouri , 1939 , requ ires a 
certific&te on t he instrumen t recorded , and in a sub
sequent par agraph t his sect i on will be quoted ent irely. 

Section 1318 3 and Sect ion 13184 R. ~ . ki ssour i , 
1939 , a r e t he penalty statut e s i mposing oenal ties for 
t he neglect of duty of thi s officer . 

Now t u r ning to t he statutes concerning mar riage 
l i cen ses , we fi nd Sect ion 3364 R. s . Mi ssouri , 1939 , 
states t hat licen ses must be obta ined . · 

Section 3365 R. s . Missouri , 1939, r equ ires a 
recorder t o issue t he same . 
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Section 3366 h . ~ . ! issour i , 1 939 , re~ulres t~i s 
off i cer t o re cord rrarriage l:ce~scs ane , under ~ect :on 
131 67 , suora , is also r eq ir~d to certify sa•e . Sections 
3367 and 3369 r . ~ • .t .. issouri , 1 939 , provlde a penalty 
for failure to issue , r~ cord and cert i1y mar r iage li
cen ses . 

Examining tbe statutes and a ut horitie s fo r t he 
pr ovisions r e l atirs t o the descrip t ion ~f instrume1 ts 
i n t he office of t he recorder of deeds , we find the 
following : 

, 
Sect ion 3490 R. s . ~iss ~ ri , 1 339 , nr~vide s a s 

foll o\7S: 

"Every such mortga e or deed of tru s t , 
where t~e ori~ir.al or a cor1 shall have 
been filed , as ~ereir provided, shall 
cease to be \al:Cd as against the j"'')rt;ag
or or the perso1: rnaki n""' t he sa e , or sub
sequent purchasers or mort3a0ees in sood 
faith , afte r the expirat ion of flve years 
f r om the fillr.g of the same , and t he re
corders of t h e s ever a l counties are here
by au t Lorized to destroy any and all such 
mortga 3es remaini ~ or. f i l e in their re
s pective offices aft er tl:e expiration of 
five years fr om tbc filir.G of t he SEU""!le: 
Provided , t hat when any such ~ortGage 
shall be destroyed, as cer e i n provided , 
t he recor der shall note sucL destruction 
and t he oste thereof upon h i s chattel 
mortga£e r egister: Pr ovided furt her , 
t hat this sec t ion shall appl y onl y to 
chatte l mortgages or encumbrar. ces upon 
chattels• wh i ch are merel y filed but are 
not r e corded at l ength . As to chattel 
mortgages or encumbrances on chattels 
which are recorded at l e rgt h in the re
c~r?-r ' s office the l i mi tation of t h e 
lien and val i d ity ther eof shall be gov
e r ned by the ~eneral statu t e s of limita
tions perta i r in · to written i n str1..1:nents . " 

Sec tion 13178 R. s . z issouri , 1 939 , provides f or 
t he r etention of certain deed s and we quote t~at uortion 
of t he statute u sefu l to our purpose . This port ion reads 
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a~ follows: 

"whenever t h e recorder of deeds, 
or any other person acting as re
corder of deeds, in any county in 
t his state, shall record any instru
ment of writing affecting r eal es
tate, which purports to have been 
s i gned and acknowledged more than 
twelve months prior ~to the time the 
s1me is presented f ctr r e cor d , he shall 
r~tain such instrume~t of writing in 
h~s office, subject t o t he inspection 
of all parties i11te:tlested, for one year 
next su cceeding the time such instr u
ment shall be recorded: * * * * * * • " 

Further research and examination r eveals t hat in 
Section 4598 r.. s . l•lis souri , 1939,. no orig i na l instrument 
ma y be destroyed and t h is statute of course applies not 
onl y to r e cor ders of deeds, but to all persons . This 
section provides , as follows: 

"If any person shall unlawfully, will
fully and mali ciously tear , cu t, burn , 
or in any way whatever destroy any wil l, 
deed ,or other i nstrument of writing , the 
falsely ma king , altering , forging or 
counterfeiting of which is hereinbefore 
declared to be a punishabl e offense , he 
shall , on conviction ; be punished by im
prisonment i n a county jail r.ot exceeding 
one year , or by fine r ot exceeding five 
hundred dollars , or by both such fine and 
imprisonment . " 

Turning now to t he further dutie s of the recorder 
we find that at Sect i on 13167, supra , t he f ollowing 
mandatory duties are imposed upon this officer . Our 
examination now is directed to other au t horitie s and 
decisions for t he pur pose of determin i ng t he intent of 
t he legislature and the judiciary as to an expression 
of t heir ideas of t he nature of this office . We quote 
from 53 c. J . p . 622 , par . 38 , which provides as follows : 
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"A public officer, by virtue of 
his office , is t he legal cus todian 
of all papers , books , and recor ds 
pertainir g to his office , and is 
responsible for t heir safekeeping 
and protection a gainst alteration , 
i njury , or mutilation. Correlative 
with t hat duty is his right to exer
cise a r easonable discretion in the 
care, manas ement, and control of su ch 
r ecor ds and their prsservatlon. 'l'he 
law presumes that a public offi cer will 
properl y pert'or m this duty, * * ~:- .. ~- . " 

Looking to other jurisC1ct1ons we find , in Lum v . 
McCarty, 39 1 . J. Law Rep ., 1 . c . 290 , the court hel d : 

" * * ~-- The cldrk is the l awful cus
todian of the ~ecords, and indexes there
to, and is responsible for safe keeping 
t hereof . Bis powers over t hem are such 
as are necessary for their protection 
and preservation. To t hat end , he may 
make and enforce proper regulations con-

~!:t~~tt~!!h*t~e~p~bzi; ~i~; ;o; !h~" 

For a definition as to the nature of this office 
see 53 c. J . p . 1070, par . A, which reads as follows: 

"A register of deeds is a public offi-
cer authorized and r~quired by law to 
keep records i n the man_ er directed by 
law, of ins t r uments iu writing , especially 
instruments at'fectin3 the title to real 
pr operty . Such an officer is in some 
jurisdictions designated as a recorder of 
deeds , a county r ecorder , etc ., and in oth
e r jurisdiction s his dutie s are im~Osed up
on other specific ministerial offio rol 
such as county clerks , clerks of court , 
ete . " 
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Concerning t he filing and r e cor ding of ins truments 
in hi s office we f ind in 5:3 c. J . 1072 , t he fo llowing 
expr e ssion : 

"Generally, the duty of t he reg is ter 
is to receive ana file , or r eceive 
and recor d , as the case may be , such 
ins t ruments as by law are entitled 
to be fi l ed or recorded, and to fi le 
or r e cor d them in su ch manner as to 
s erve all the pur poses of t b e law, 
and whet her t he oart les have made 
valid instruments is no t hi s province 
to determi ne . ·:<- -~ .. ·~ -;. ~: -::· -::- -!:· • " 

Occupying ourselve s wit h t he liabil i ties we f ind 
in 53 c. J . 1074 , this expr ession , together with cita
tion of t wo Missour i cases: 

"A re&:stbr of deeds is liab l e personally 
to t he partJ aggr ieved for the damages 
resulting from an omission to perform a 
duty imposed on him by law, or from a 
performance of such duty in a ne[ ligen t 
manne r . . But it must appear that the dam
ages resul ted from t he regis ter's offi
cial default, and not from any fault or 
laches of t he party damnified. ;,·here a 
sta tute i mposes civil liability for will
ful viol ation of the recor aing offi cer's 
du ty he is not liabl e where it is shown 
that there was no such willful violation . " 

'I'he two ~.assouri cases c i ted are bishop v . Schneider, 
46 Mo. 472 and St ate v . ~reen , 112 Mo . Apo . 108 . 

53 c. J . 1075 , par . 20 , provides : 

"To Whom. ~~e liab i l ity of a r egister 
for breach of officia l duty inures onl y 
in favor of the person to whom t he duty 
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was owed a1 d wl_o was prejudi ced 
by the breach ther eof . A register 
who goes out of of fi ce wi t hout hav
irg recorded deeds for rri ch he was 
prepaid : n 11able to an action by 
each perso.r: by whom a deed was filed . n 

A recorder of deeds has been declared to be a minis- · 
t er i al officer whose dut y r Lquires him to execute man
dates lawfully issued by his superiors . 1~is authority 
may be found in Bouvier's Law Dictionar y ; Ltechem on Public 
Officers, par . 733 , ard Luther v . banks , 111 &n . 374 . 

Thus far in our exami~ation , in r espect t o orig inal 
instruments su ch as deeds and marriage l i censes at t he 
time t hey are offered for r ecording , filing and index
ing , it woald seem that the dut y of t.e recorder is 
purely mini sterial . ~ hat is , he is to execute an act 
in the pr escribed manner in obedience to the s tatutes 
or t he mandate s of l ega l auth ority , wi thout regard to 
t he exerci se of his jud~ent as to the proprie ty of 
his acts . 

Ob s erving the t4issouri decisions touching uoon 
t hi s point , for your information nnd guidance we cite , 
•all iams v . Lllio t t, 7 6 ~~o . A ...,P . 8 , l!.dwards v . f'e r guson , 
73 110 . 686 , .C.wirg v . Vernon lJounty, 216 ;.~io . 681, 1. c . 
694 . We thin 1 this lat ter case is of sufficient i m
portance t o quole t hat portion of a decision directl y 
bearing upon the question under consideration . Tr~ s 
~ortion r ea ds as follows : 

" * * * The evidence further di s
closes ~n t h is case t hat the county 
furni shed no vaul t room to keep ard 
preserve recor ded instruments . ln 
t h is condition of thir.e s , plair tiff 
r e t urned t hem by mail after recordin ~ . 
He s eems to have made a distinction be
t ween non- resi dents and residents of 
t he county . As to non-resi dents he 
presumabl y r eq ired postage in advance 
of redeliver y by mail. It is stou tly 
argued t hat it ~as no t hi s statutory 

• 
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duty to r e t urn r ecor ded i nstru-. 
menta at a ll, e ven ~hen r equested 
t o do so. I t is shrewdl y {and sou r 
l y ) suggested i n or al a r gument t h at 
if he obl i ged t he general public by 
t he courte sy of the r e t urn of a re
co r ded instr ument , su ch a c t ~as self · 
serving and must be r eferred t o f u ture 
pol itical ambi tion in cu rrying f a vor 
with vo ters . He is liker.ed to a sow
er, who SO\'IS t ha i h e may r eap a t seed 
time . But we shall not take t his view 
of it . The l ega l duty of an of fi cer is 
to be obl i~int; a nd courteou s . 'Ihe gen
era l welfar e of t he public demands the 

·appl i cation of t he i dea t hat nobl e s s e 
obl i ge . 1\ot 01. l y so , but by section 
9069 he is r~ quired t o deliver t he de ed 
and its certifica t o of r ecor d , -:1hen re
cor ded, 'to t he part y or his or der . ' By 
section 9089 he is r equired in certain 
instance s to t r ansmit deeds f r om one 
county to anoth er . * ~ * ~ * * * *• " 

A r esearch now l eads u s t o bel ieve t ha t t he l i ab i l ity 
of the r e cor der i n t he instari ee of or i gi na l do cuments in 
h i s off ice after s ame have beeL recorded hae a t hr ee-fold 
aspect . His r e s pons ibilitie s under t he duties i~po sed 
on _ h~m place h i m under t hese obl i ga t i ons: 

1. Duty ~ t he Publ i c . 

The obl i gation arisir.g under his offi cial duty 
a s imp )s ed by l aw, gover ned a l so by t he common law, 
and t empered by judicial dec i s i ons pl a ce him i n a po
s it i on of a minis t eria l of fi ce r . As such , his dut i es 
are prescribed by l aw . He i s compel l ed to a c't in a pre
scri bed manner, wit~out r egard to the exerci se of h i s own 
judc)llent as to t Le pr op r iety of his ac t s . 

2 . ~ !Jilt y to t he County . 
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he is under a contractual obligation conditioned 
on his bond , in which he expres sl y contracts to perform 
his dutie s . hi s cor tract is conditioned upon the faith
ful nerfor mance of his duties en joined on him as recorder 
and f or the deliver y of county property t o ! is succe~ sor . 
Under thi s cortract he a reea to perforn certain ~eta as 
def ir.ed in tl .. e statutes unconditi onally . 

3 . Duty to ~ lndivi dual • 

'l'he r ecorder is r e s pon t:, ible to t re indi v i dual who 
offers a deed or marriage license for filing , r~ cording 
i ndexing ard certifying . fie has under l is care , cu stocy 
and cor t r ol, for the t>ur poee of such r ccorcirg, f iling 
indextng e.nd certifyi ng orig inal instruments, the property 
of ot era . A deed or a marriate license in such an in
stanc i s nroperty , - a chat tel - and under the duties 
i mposed on him the r ecor der is requ ired to return t h is 
chattel "to t he party or to his order . " 

.ithout bei r g tedious but to cover the subject com
pletely ana faithrully it ~111 be necessary to refer to 
other cases or tris subjoc t • . e have pre~iously quoted 
Ewing v . \Grron County , 216 J!o . 1 . c . 694 , and Section 
13167 .• ::> . ! issouri , 1 939 , ard now observe tbe decision 
in York County v . atson , 15 s . Csr . 1 . c . 8 , in wh.ich 
the court said : 

"It was as.id in t he case of United 
States v . 'lhomas , 15 \.all. 344: 1 'lhe 
basis of the conmn n l aw rule i s ! oun
ded on the doctri~e of bai l ment . A 
public officer r~vinc pr op0rty . n his 
custody, in hi s officia l capacity , is 
a bailee , and tl1e rules which grow out 
of t hat rela tior are Lel d to rovern the 
case . ' And ir. Loydon v . Uni t ed ~tat~s , 
where the officer was hel d responsible, 
this doctrine wao not denied. On the 
contrary, it is said in that case: ' 1he 
con tract of bailment implies no more , 
except in the cas e of common carriers, 
than ordinary care ; and t h e duty of a 
receiver, virtute officii, is to brirg 
to the discharge of his trust t~at pru
dence , cauti on and attention which care
ful men usuall y bring to the conduct of 
their own affairs • .;;. i~ -r.· .,: -::· -!:· .,._ ·;} i <- " 
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~urther r esearch along t h is same line shows the 
following : 

46 Corpus Juri s, 1035, par . 301 , which r eads as 
follows : 

" ;: -> Public O.l'fic.ials ta.){e their 
offices cum orere rlth ull tresponsi
bilities attached, aHd ln abcept.ing 
office i~plledly contr&ct t~ perform 
the o~ties t fi6reol . I s a J eneral ~~lo 
the duties ~posed by law op publ.i c 
of'ficers are funct ions and ~ttrlbutes 
of the office , anu not of t he off~car ; 
they remain, ~lt~O~L t he incumbent die8 
or is changed, ar.d are to be performed 
by the i r.cumoent , al thouJh they may have 
been left undone by the 'Oredecessor . " 

And 46 Corpu s Juris , 1044 , par . 329 , wn:cn reads as 
fo l lows: 

"\'Jhero a minister i a l J.ut .., is ow1 £, 
sol ely to the public , an 1ra1via~al 
has no r i3ht of action a , a :nst t .ue 
officer for a br u ch thereof , but 
wher e , although he may owe a d~ty to 
the public , he in addi tion owea a 
ministerial d~ty to an individ~al, 
as where he is absolutel y bound to 
render a service tor compensation in 
fees or salary, he may be l iable in . 
da~a3es for acts of ~isfeasanc~ or 
nonfeasance to an individua l specially 
. j d .. . .. .. . .. .. . .. . .. 11 1n ur£; • ,< <I'> ... ,. ·n ·., t ,. .... ....... ..,· •• • 

Fr om the above and i'cra~ol::1g , the co-iclu sion at 
whi ch this department has arrived may be sta ted as 
fol lows: 
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The statutes now in effect and t he opinions 
expressed by our courts reflect t he intent of the legis
lature and the interpretation of t ho se laws by our 
judiciary. Thorough and painstaking search of the stat
utes and decisions fail to disclose any authority, express 
or implied, ~hereby a recorder of deeds may destroy an 
original document in hi s office , other than those mortgages 
covered in Section 3490 h . J . ~issouri , 1939 . In addition , 
there is another r eason why deeds , marriage licer ses and 
other origir.al documents remaining in the office of the re
corder of deeds may not be destroyed,besides t he interest 
of t he general public in these ~ocuments , there is an in
dividual inter~ st . 

Strictly speaking these documents (the originals 
after havin~ been recorded) are chattels a~d as such 
are property. They belong to the person who offers them 
for recording , filing , i ndexing etc . Certainly an officer 
is without authority to destroy the propert~ of another . 

'l'he object and pur pose of recor ding deeds , marriage 
licenses , documents, etc . , is to prevent fraud in cer
tain transactions involving title to r eal 6state and 
ma r riages by affor ding an accurate , certain and public 
record of such dealings . As a ministerial officer the 
recorder of deeds is r eq· ired by Section 13167 h . s • 
.~o.issouri , 1939, "to deliver to the party or his order 
original documents in his offi ce after same have been 
recorded by him. " 

AP!•ROV.B.'D BY : 

ROY HcKI'I·TRI CK 
Attorney General 

LIII : RV. 

Respectfull y submitted 

L . 1 . ,RRIS 
Assistant Attorney Gereral 


