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SCHOOLS : Pupils residing on land owned by United States 
entitled t o all school pr ivileges . 
- - - - - - ~ - - - - - - - - - - -

~ ber 11, 1942 

1 onoro.ble Hobert V. ldedner 
J..)rosecutins ~i.ttorney 
..,t . Oha!l.·les County 
ut . Clun·les , 1 i ssouri 

Dear ~ ir : 

/ 
lb .------

,~/ FILED 

~- 7 

Under date of December 1, 1042 , you wrote t 1.is 
office requesting un oninion as foll ows : 

"The ~ chool District of the City of ~t . Char
les , h i ssouri , and a co1"11tl..n school district in 
J t . Charl es County have submittGd to me n ques
tion with t he request that I obtain an anm er 
from your office . 

"The common school di stri ct involved does not 
maint ain a h i gh school and pupils resident 
t herein attend the · i eh school maintained by 
the ..,chool Di s trict of the City of ~t . Charles 
and the directors of t he common school di s 
trict pay t uition for such s tudents , a ll us 
provided in ~ection 10458 of the Revised Sta
tutes of l .issouri for 1 93 9 . 

"Ther e is in the common school c1 istrict , how
over , cert ain land \ v icl1 is ovmed by the f ed
era l coverr~cnt by r eason of havin~ been t aken 
t hrouzh condemnat i on pr oceedlnc s for nurposos 
of maintainin~ f lood control on the l lss i ssi J
ry i River . A f amil y lives upon sone of t hese 
federal lands and the directors of the common 
school district do not f eel that they should 
pay tuition for nupils of such a household on 
the t Leory that t he Government's t aking such 



I 
ton . '-O t rt V. ~1edner - 2- Dece rer 10 , 1942 

1a. '1d~ \"i. 1 _: n ~~c. f if' t l i.ct oo th · 1.. s out 
of ... !tc d ~ ~tr ict &nd tl-l . t th r fore , ect .. on 
10.tl50 '''O 'ld no 1onr;: E'r aT)")ly. .1.pe 3chool Di ~
t i ic o f he uity Of .-t . vha.rles , on he 
otLor hnn< , ee1r. t h!: t the fede:·t. 1 1a'1d i s 
vdt111n 'v"" e co.n..t n Pchoo1 ~. i strict u.nd \ h11e 
it 11.(1Y not be ta::rable , t''e d hector r 0f th e 
d i ~tr~ct br ound · y ection 10458 , rupr-..t , 
tw I ar s )Upil r- 11 vin - 0:1. r.uc" f edeJ·<l 
land~ . I \.o;·lc. a"piccil. r '"our opini0n on 
· !.ether or no~ tr, t i::.ec~or c o f' t: c co n 
sc· ool cl ir.trict c.ro r tuir( d under ec ;_ ·,n 
10~50 to ~ey tuition 'or the uu, 11 livinN on 
feder vl L.nds r.:i thin th e co~"1on s c"lool d i B
trict . I have looked thz·ous·.,., ·.h e sto.tutos 
and annotuti ons but h"'V C 'been a ble t.o f ind 
noth inP t t-w.t ca n per r>u 10.e te t o tho viev t '• e 
direct ore of the co t 1on Fc ; ool ·'1 strict tul::e . 
If , to' ever , you c n ive Uf" infor'lB.tioP to 
thnt o1'fec t · e roL~ld very 1uch npTir ciate lt . " 

Yo ur at ten ior. is d irecto d to e9tion 1 , ... rti
cle XI of \c Consti tution of i ~Pouri : 

"A gener Ll diffusion of kno\lodBe Ul~ intelli -
:once beinr ef"nent: 1 to the , r eEcrvation of 

t te I i -1 t~ ::Jlt" li bertie f. of t b.e people , tbe 
Gene::.· l .t~~u:: er·bly shall est 1nlish n~ l'laint..! in 
f r ee ryublic sctoole _o r the r ratuitous 1n-
3tlucti.m o ... a.ll )e l'!OI•S in t':is .._.+,, e be-
t . con the _ ,.,.es o f s i x ~n c t v.enty year~ • " 

.'UJ:sua nt t o t.h(-3 c irection ir thn ctov e s ec · ion 
o f ~1o ~on. ~ itutior all of ~he s chool lms •~ve been en 
a cted . .. ect~on 10..>45 di~ cct!' J e emmer · tion of ncr"ons 
o f s cLool u e un~ is i n nart as ·ol1o\s : 
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"The born d of directors of each district shall, 
between the t h irtieth day of april and the f i f 
teenth day of ~.:ay of euch year take , or cause 
t o be t aken , and for~varded to t he County Super
intendent of Schools an en~1eration of the 
names of all per sons over six and under t went y 
years of age resident wi t !1in t he di strict, de
signating mal e and female, white and colored , 
and age of each , togetrer with the full name of 
the ~arent or guardian of each child enumerated; 
* ,.. )' -T * " 

and Section 10468 furnishes the aut hority for sending 
pupi l s from d i stricts '"h ich do not mai nt a in high schools 
to Ji~trict s mai ntai ning high schools a t the expense or 
the district . In t he ca se of ut ate ex rel Bur nett v . 
School ~!strict , 335 1~ . 803 , the Supr eme Court r ul ed the 
duty of payi ng the tuition vms squarely upon the sending 
di s trict, and the punils could not be nade to ~ay tuition. 

Ther e is no dist inction made by t hese sections 
of t he statutes and Section 1 or ~ticle XI of the Con
stitution bet ween persons of school age who reside on 
t ax- exer'lpt land and those who reside on tax-paying l and . 

The rule is a nnounced i n the c~ee of St ate ex 
rel v. Cly !ler· , l o4 1 . • 11. . 671 , that statutes relating to 
attenQance in s chool s should be liberally const rued in 
order to open the door~ of the school s to oupils and not 
to close them. It has furthel· be en held t hat the wora, 
"residence" as used in the school l aws is not synonymous 
with do ·oiclle , that it .. nea.ns merely 9l ace of a.hode , 
St ate ex rel v . ::3mi th , 54 •. • A . 613 , and t his rule was 
a ry r oved in ~tate ex rel r~~an et al v . Ghouse et al , 
257 :... • •• • f'2 7 . 
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l r om the foregoine i t ''ould appear t hat any 
child of school age who has •. is pl ace of abode within a 
school di s t rict which does not maint a in a h i gh school 
would be entitled to attend a h i gh school in some di s 
trict mai ntaining a h igh school at the expense of the · 
district in whi ch t he chil d resides . Thi s , of cour Fe , 
would not be truet if the child ,,as moved i nto the dis
trict t empor arily sol ely for the purpose of attendi ng 
school . 

It remains for us to determine whet her or not 
a child re s i ding on l and with in a school district which 
is exc~pt fro~ taxation should be considered as resid
i ng withi n the district . Land owned by t he United 
St ates i s exempt fron taxation. Section 1093? R. s . 
Mo ., 1939 . 

By t he aut~ority of the seventeenth clause of 
~ection 8 , .~o.rticle I of the Constitution of the United 
~tates , t he federal gover nment may exercise exclusive 
lee islative :)ower over al l l a nds acauired for the con
struction of ~ orts , a1senals , mu~azines , dockyards and 
other needful buildi ngs ~hen the l and is acquired wit h 
t he consent of the state within which it i s located and 
sovereignt y i s ceded by t he state . The Genera l J~ssem
bly of I ... i ssouri has sou ~t to give consent of the St ate 
to the acquirin~ of l ands by the ~nited States for cer
t ain purposes . ...,action 1 2691 tl . ~ . ltO ., 1939: 

"'.i.'he consent of the wtate of •. assouri is here
by g iven in accordance with the seventeenth 
clause , e i ~1th section of the f irst article of 
t he Constitution of the United St ates to the 
a cG.uisition by t he United Ltates by i>Urchase 
or grant of any l and in this St a te which has 
been or may hereafter be a cquired, ·for t he pur
pose of est ablishi ng and maint a i ning postoffi
ces, internal revenue and other government of-
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fic as , hospitals , sanutoriums , f ish hatcheries , 
gOJJle and bird ~reserve s and l and fo r reforest
ation , recreational and &~ricultural uses . " 

and by Sect i on 12693 1:< . "-' · ;o ., 1939 , is r e served to the 
State of t.iseouri certain elements of sovereignty: 

" T.h.e j urisdiction of the state of 1iissou.ri in 
and over all such l and , urchased or acquired 
as provided i n section 1 8691 i s hereby 1Xanted 
and ceded to the Dnited ~tates so l ong ~s the 
united Lt ates shall own sa id l and : ~rovided , 
t hat t here is hereby reserved to the stat e of 
!..issouri, un!lnpaired , full authority to serve 
and execute all process, civil and cr·iminal , 
i ssued onder the authority of the state wit.hi n 
such l ands or tho buildings thereon . " 

There has a l ways been a distinction bet ween 
l and a cqui r ed by the Dnited vtates by ryurchase and that 
a cquired b:r condemnat i on . .i~n excellent discuss ion of 
t h i s di st inction i s f ound in James v. uravo Contr acting 
Co ., 302 U. S . 134 , 58 L. c . R. 208 , 215: 

• 
" .,. · · ·· 'l'he rir:ht o1' eminent do.nain in-
heres in t he federal fl;Overnm.ent by virtue of 
its sovereir nty , and ti.us i t ""J.ey , regardless 
of t he wishes eitl er of the O\ners or of tho 
states, acquir e t he l ands \1h ich it needs vii th
in their borders . Kohl v . United '""tates , 91 
u. """ · 36? , '3?'1, 3 ? 2 , 23 L • .cd . 449 . In t l at 
event, as in cases of acauisition by ~urc~ase 
without consent of the stat e , jurisdiction i s 
de, endent upon cession by the state , dnd the 
state "lllY qualify its cession by r eservations 
not inconsistent with the governmental uses . 
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J t or y on the Constitution , volume 2 , s ection 
1227; Kohl v . United ~tates , suryra , 91 U. s . 
3.j7 , at page 374 , 2:3 L. i:d . 449 ; Fort Leaven
worth It . H. Co . v . Lowe , SU?ra. ; .:>urplus 'frad
ing Company v ; Cook, supr a ; United ..., tates v. 
Unz.eut a , supra . The result to the federal 
eover nment i s the same whether consent is re
fused dnd cession is qualified by a reserva 
tion of concurrent jurisdiction , or consent to 
t he acquizition is g r anted with a like qua l i 
fication . : .. s the ~olici tor General has point
ed out , a transfer of l egislative jurisdiction 
curries v i th it not only benefits , but oblisa 
tions , and it MaY be h i ghly desirable , in the 
interest both of t he national ~overn~ent and 
of the state , t hat t he l atter sh uld not be 
entirely onsted of its jurisdiction. The pos
sible i mportance of reser ving to the state ju
risdiction for local purpose s v1l1ich involve no 
interference '\'Ji th t he performance of t:overn
ment al functions is becoming more and more 
clear as.the activities of the government ex
pand and large areas wi thin the states ~re ac 
quired . • There appears to be no reason why 
the United State s should be compelled to ac
cept exclusive jurisdiction or the state be 
compelled to grant it i n i vi ng its consent t o 
purchase s . " 

The Congress of the United ~tates has r e cog
nized the distinction between l ands acquired for flood 
control p~rJoses and those acquired f or oth er ~urposes 
by t he enactment of bection 701 C.-3 , Tit . 33 , U. s . c. 
Ji. . : 

"25 ner centum of all moneys r e ceived and de
poeit ed i n t he Treasury of the United ~tates 
during any fiscal year on account of the lea s -
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i ng of l ands a cquired by the United St a t es f or 
flood control purpos e s shal l be paid , a t the 
end of s uch year , by tho . .~ecretary of the Trea
sury to t he St ate in wl ich s uch property is si 
tuated , t o be expended as tho St ate l egisl a t ure 
may pre scribe for the benefit of the publ i c 
schools and public roads of the county or coun
ties in wl~ich such pr o"')erty is situat ed : - ro
vlded , That when such propert J i s s ituat ed in 
more than one .... ta t e or count y the di s tri butive 
share to each f r om t he :r>roceeds of s uch proper 
ty shall be proportional to its area there in . ~ 

.Ii'ollowing th i s federa l o.ct t he Generul ; ... ssem
bl y of k issouri hus enacted uec ~ions 12395 and 12596 n . 
~ . I.:o ., 1939 , wl:ich s ections are respectively a s fo llows: 

".l-11 s ums of money heretofore r ect- ived or that 
may hereaft er be r eceived f r om t he United 
btutes u..,der an a ct of Congr ess , a ..,proved .t..ay 
twenty- t hr ee , ninet een hundred ei~llt, being an 
act pr ovi di ng for the 0ayment to the states of 
t v.cnt y- f ive per centlli'll of all money r e ceived 
f r om t he national forest r eserve s in the 
states t o be ex ucnded as t he l egi s l ature 1:1ay 
~rescribe to~ the benefit of t t e lUblic s chool s 
and 1ublic roads of the count-y or counties in 
whi ch t ho foi est reserve i s ~ituated , s hall be 
ex nend cd a s fo llows: Levent y - f i ve pe r cent tor 
t~e 1ubli c schools and twenty- five per ~ ent for 
roa ds in the counties in wh ich national forest s 
are situated . ~uc' funds shall be used to a id 
i n nainta i ning t he s chool c and roads of t hose 
s chool di stricts t hat lie or may be situated 
partly or whol ly ~ithin or ad jac~at t o tho na
tional fore st in such count7 . The di stribu-
~ on to each county from the proceeds received 
on a ccount of a national f orest within its 
bounda ries shall be i n proportion t hat the a rea 
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o.: Puch na.ti ·~--~l !'Oi"~Sl; in 'U'1'· county 
~ears to ~he t~t , ~rea 0f ~uch :orc~t in 
t•_e ~t . , ar- of' J un3 ~·lirtieth of thCJ 
f ir cal :,"car f'or '· · · c 1 the a.:mey is or ,,us 
recoi'·c _ . " 

" ... 11 su n~ of !.'loaey h~r~tofole rece·ved. 
or t!:._t ma~· her "1[.!ft cr ne received f!' ':>"'\ ""~e 
United ~,t, tcs , or e.ny depart tent t:1ereof 
und.Jr r.n \C t of (.on ress au r ov od J une 28 , 
1938 , reins un act orovidin"' for ... '.e puyr'lent 
to tho several ~trtes of ~5 ~~r centQ ~ ~~all 
::::tone~"S received fo1 leases of l3.nd situated 
in the various st ~ s to ~hich t~c ~nited 
States owns fee si~ple title unoer the 'lood 
Control .. ct of . a.y 15 , 1938 , as a:nended and 
supplemented , to be eY~ended a~ the General 
J\.SSe r:1bly :nay pr oscr i be for the benefit of the 
public schools anr ~ublic roars of t Lo county 
or counties in \ll ich such [;over!l."'"'"'nt land is 
situa" cd , or .H nrovi rled b'r any ... cts of Con
gr cr s auth.or izin"' the c i strP,ution of income 
or revenue from such l ands O\ned ~Y the United 
States of ~ericu or any of it ~ departments , 
bur,,aus or co'!Tl1nir "1ons o r any egency of the 
United tcs o'!' -~:"'lcr if·a , to ;~_. tes or coun-
ties or af. Jrovioed by any a~onen~nts to ~aid 
3.ct ~ , shall be c:xp~nded a~ the county court of 
t he c~unty ent i tled to receive such unds may 
dirr ct in a.ccor <'a.nce ' i th the provi := ions and 
regulations as huve bPen or 'UD.Y be i the fu
ture '"'r ovi ded by he .\.Ctf o: vOntreSS ._>rovi d
ing ~or ~uch istributiun to st es e nd coun
ties . " 

' 
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Fro ,, a considerat~.on of ~11 the fo regoing , we 
f i nd nothi ng whi ch woul d indicate that a s chool di strict 
which does not mai nt 3i n a ~101 school woul d ~e relieved 
or tla dut y or na.yi ng t he tui t i on of !"U::;>ils who have 
co~mleted the cour r:e in the scl ool s 1ai nt ained by· t he 
di strict and ·wi sh to attend hi .?;h school in a di st r ict 
maint a i ning n h i rh school . 

ROY • cKITTRI CK 
-~torney-Generql 

Respc ct :rully sub:dtted , 

• 0 • J ·"~rsc~~ 
i 1 .. ssi s t unt Altt or ney- General 

·./OJ : FS 

~ . 


