
COUNTY COU~T : County Clerk cannot designate a judge to be 
pres iding judge under Section 2493, R. d . 1939 , 
when the duly elected pres i ding judge i s present . 

rlon . J . F . Newton 
: .• :esiuln.~ Judgo 
Count'j c ourt 
1 .r1._,ht !Jount y 
:.tans field , I.l1::.sour1 

Dear Judge Howton: 

January 20 , 1944 

? r1 FILE D 

~ (; 

'rho ltt.orney-Gonoral wishes to acknowlod r:;e receipt 
of jour-letter of Januar y 18 , 1944.., in which you request an 
o)i ion of this dopar tment . This opin ion request , omi tt ing 
ca)tio;.~ o.nd. si -·nature , ls as follows: 

" Coulel Sec . 2493 oe ccnstruod i n s uch 
a mn.~nor a s to ;1 ve tho County Gl ork 
tho authorit~ to designate one of the 
as s ociate jud:e s as pres i ding , i n the 
prosonce of the prosidins judge and one 
associate judge ?" 

'l'he s ection of the statutes , namely, ~octlon 2t193, 
1t . '" • 1.10 . 1 .:~ 39 , which you :tontion in your lottoJ.', provlaos 
thv following : 

" A r.1ajoPity o .• : the jud~es of the c ounty 
court shal l c vnst1tute a quorum to do 
business; a s l ngl o member -may adjourn 
fro,~ day to day , anu requL·e tho a tten
denco of those absent , and when but two 
j udge s a r'i sitting and thoy shnl l d is-. 
a . .:;reo i n any matter submit ted to thom, 
the uec1aion of the presiding judge at 
the t11110 ooing ,· to be da~ignated by the 
clerlt of such court , shall stand as t l'lo · 
judgmen t of the court ." 

Your roquost deal .'3 wi th tho prooleHl of tho county 
clor£' appointing or desicno.ting one of tho two judc;os p1•eaent 
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a:J tilo p_·asidin ; jutA ,e when ono judgo 1a aos unt . Ho\· ovor , 
one of the judgeo present 1n your state of facta 1s the 
uul~ oloctea , qualif1eu and act ing pros1dinz judge of t he 
county court ~ Of course , you are familiar with tho section 
of t.uo statutes v.rhic: ... SJ:)oc lfio ~ i n v-hat .:1anner a proa i ding 
jud(;e of tho county court shall be ol oc tod . Howovor, for 
tho purpoBe~ of this opinion , we will cito such section, 
\'rhicn ia section 247b , .. t . & . Uo . 193 9 , nnd \Vhich provi des 
the following! 

"At t l1e c;enoro.l election i n t ho year 
oi;ntoon hunured and oichty, and ovory 
two years thereaft er , tho qualified voters 
ol oach of oa1d distric ts ah~ll e l ect 
a cotmty court jud -e , ¥'ho <Jhall hold his 
o ... 'fico for a tor 1 of two years azw mtil 
his oucces~or is dul y oloctod and qualified ; 
ana at the r;enoral Jlo.ction in tho year 
eighteen hunO.roa and eichty- tVIo , and ovary 
four ) Oars thereaf t er , tho presiding judge 
of fHlic. court sha.ll bo el >ctod by the 
qualifiea voters of the county at large , 
\'.hO shall hold his of!' i ce for t he tern of 
four ~oars and until h i s aucce3sor is duly 
oloct~d ana qualifio6 . .o.ch judse e l octod 
under the provisions of this artic l e ohall 
ontor upon tho dutios of his office on tho 
f irst day of January noxt af ter his ol oc
tiun . " 

It will be notou that t he a oovo section of tho ata t
utos proviaes that the LeGial aturo h~a specifical l y des i gnated 
tho.t tno pro ~ iuin ; j ... dso of o. county shall oo oloctod by the 
qualified voter~ of tho count~ o.t l nrco . vonsoquently , if our 
oplnio:1 to your quos tion ahoul a be nnoworod 1n t ho uff i rmo.tive 
ana hold thut tho count~ cl'lr .. r has a riGht to a.oai13nate one 
of the t · o judgos as tho pro::. i d.ins judc:;o t;O transact businooo 
in tho county court whon the dul y oloctod prosluln ~ jua~o is 
present, it woul d noco~ sarll y .:tonn th.f.lt the county c l e r k of 
tho county would have o.uthor1t,, to d i voo t tho proo i ding judge 
of hls powers ao protid i ng j lU.f,O nnd des i Gnate an associate 
jud ;o of the county to be tho proaiulng judge . It is our opin
ion that tllls statuto does not authorizo the county c l e r k to 
OJ\.ocuto any such pov.er . 

~ action 2493 , auprn , \.as t 1 its orlt inal !'or ""l onnctod 
ln 1825 ana. hi's boon on tho st~. tuto books of t h is State since 
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that tLJo . It h a.s bo.J.n changed slightly since it vnn 
or•i ,lno.lly pnssod but , as o. whole , tho statuto h o romninod 
about tho same . Of course it 1a a. r u l e of l aw that i n tho 
construc t ion of sta tutes tho porG on construin~ s uch st~tute 
should attot.lpt to arriv at tho intention of tho Lo ;ialaturo 
in pnsnirl.; tho 1)artic~lo.r provision i n ques tion . Thompson 
v . c i ty of Lru.ml' , 17 S . 'iJ . ( 2d ) 960 , ~22 l.O . bl4 ; C 1 ty of 
~~ t . Louis v . The ~ onter ~o.nr1ission Company , 8b f . •· • ,2d) 
21, 33'1 :~(, . 238; Gr aven v . Purce.1.l , Ob s . h . L.;d) 543, 337 
i .• o . 574 . 

· o fool that tho intention of the LeGislature in 
puas i n...; suc h a pl,ovision 'l'O.O t e nabl e a county court to 
transact uualnoss when ono of tho judges wo.s r bsent , and that 
in view of t LlO fact thoro would bo onl y two judGOD and that 
there mi ;ht be tho poas i bili ty of a tie voto on so.:to rnattor 
prosentod to them, that t no 3iving to t ho pros1din · judea of 
t He power t o over ride tho voto of tho other judc o was for the 
purpos e of por1.1ittinG the t~to judges to arrive at oo.."le definite 
j uag.uent . t{O\ over, ':o do not f ool that thi3 soction of the 
statuto was po.3sed by tho LoGi alnture with tho intention that 
the county cLn·k woul d be o.ole to divest tho pr JSidln , judge, 
nho wo.s :n•0sent, .:>::.. hit- author 1 t.> ana appo:nt on other judc o in 
h i ::. stead to o.ct as ::>residing juac;e . Our opinion 1n this 
matter nooos3o.ri ly rnoana that wo foa l t hat ~cation 2493 , supra , 
l n spcal::in · of out two jud._ os sitting , moans two us::Jociato 
j udges. It appears clear thnt lf two o.saocinto jucts eG are 
a ittia£; and tho p_•osidint; judGO is c. sent, t r1a t t w county 
cler~r unuor thi:i statute ha3 nuthori t -:t to ues l ena to ono of 
such juctc;ef:l td3 tho p~·csicdnt:; judge in o.-."d0r thot tho bucl ne3a 
of tne county mny bo tran~nctod . HoV~ever , ~o do not f Jal that 
he has such power t"horo tho prJsidlnr; judge , \''ho hna beGn dul y 
elected by tho peopl e in tho count y , is proaont . 

Conclus ion 

Thor oforo , it i s the opinion of thie do~art~ont that 
' octl on 2403, .~ . ~ . L.o . 1J39, co. • .not be cons truced i n such 
lanner re t<:> J iVO t he county c l e r.K tho o.uthorit~ to doaignnte 
~ o~ tho associate judges as pre s i ding judgo in tho presence 
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of tho prJs i d i nr, judc o nnd one assoc iate judge . 

J~P :EG 

HOY' licKI TTlUCK 
Attorney- Genera l 

, ;s poctful ly s \fo:ni ttcd , 

J Oinl ~ , PHILLIPS 
As sis t ant At tor ney- General 

, 


