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Tho ·ttornC'J - General \:ti sh"Jo to ackn owl od ,e receipt 
of -:,o U' letter of ~:'J ,ruary 1 6 , 1943 , l n t•hicu you roqu0ot 
an oplnion from this Jepart ~ent . fhis opinion r eques t , 
o~ttln · capt i o nnd signa t ure , is as f ol l O\"S : 

"Is 1 t t no official dut) of a Prose
cu ting ~t: orno, to uefona u su1t to 
c ontest a t. 5 l l \lhich contains a pro
vision !'or sot tll'lt; u p a trus t fund for 
t ho cr lp ,led ch" ldron o.: the county 
a 'la 1.11.nin~ the Count y ~ourt as trustee 
of the f und ? LllCl if so, 15 ho 
en titled t o any co 1ponsation other than 
actual expens e s '?" 

It appears that ~our question involvo3 tho c onsider
ation o~ a ch~rltablo trust and t he question is as to whe ther 
O J." not t ho prosocu tin.:; at torney shall r epresent tne public 
i n mo. ttors of this kind and , lr' so , l s no onti t loa to aadi
tiolla l co;:1.ponsat lon . 

In t ho case of DicKe: v . Volker , 
t .:.1e c ourt helu t hat it i s t ho dut y of the 
orin all sul to,J in rna ttora o.~.· t.nis kind . 
sp8ak1ng of t his case , statou us follo s: 

11 s . \. . ( 2d ) 278 ' 
Lttorne~ -1oneral to 
Tho court in 

11 Ap )ollant argu .... o the texts cto not asa~H't 
a procl..l.s1 vo ri(Si'l.t in tho o.t t oJ.·no: - 1euoral 
t o suo . It is s tated if no i no ividuals are 
ent itl ed to sue tne nttor no'j - genera..L may 



r -,_- ,~.' !3b . 13, 1943 

sue . I f other porsous were entitl•d 
t o suo it woulu have b~on so statid . 11 

In 11 c . J ., at pa~o 368 , ~e fina the following : 

11 In sui t.s for t te onforce,Jent of a 
puollc trust or charity , the attorney 
c onc ro.l is the proper• s ui tor and he 
ma., f il.:J an infer ta tlon oi thor vf his 
o~ motion or on tne relation of any 
part~ concerned . " 

I n tne later ~:ssouri case of Parsons v . Ghlld ~, 136 
• • (2d) ~27, is citou approviu·l y the case of ulcke' v . 

~ oll{er , su)rn . 

e f ool that i n viow of the fact tho.t tho \t ~.~orney
General is tho ·onl y officer nutnorizod to ur ing suits in matters 
of this k ind, 1n case a suit arisoa a5ninst s uch charitable 
trust that he would bo the proper officer to defend the public 's 
interest in such trust. under such reasoning , of co...u:•se the 
prosecutin{l; ar.tornoys oi' trlO various counties \'IOUla be unable 
to pros ecute or d.:Jfenct ca3es of this typo . 

Thoro1'o~c , it i~ tho opinion of this Department that 
it is not t ho offic ial auty of t h e Prosecuting AttornoJ t o de
fend a :;ult to contest a will which contains a orovisiou t'or 
setting up a trust fund for tr1e crippled children of the county , 
'·heroin tne count) court is na.med as trustee of the fund . 
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ROY L..cKITTtUCK 
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