
I :TS"JRA -C3: : ::utU?l C:-'~UC\1 t:r C'1 ""~Pn ies orrfl ~ ized 
under Article 7, C1-:'lnter ':'?, is 
e~titled to lice~se to write surety 
inc...:.ra"lce . 

~~--------------------

, r . c. . Nelson , 
Actuary I~surance Department, 
J effers:)n City, 2~i SS")uri. 

Dear Sir: 

J 11Y 10, 1933 . 

----.J:J~~ 
We are ack~o ledr 1ng recni~of your l et ter of June 29 , 

1933, in wh ich y in~~ire as f ol l owc: 

"A mut unl carualty c~ nany, o r~nnized ~ ~~eratin 
unrer \rticle 7, C'.:"'oter 37 ~r t he ""'eviret4 "'t<'tutes 
ot i .. -:ou ri 1929, h'ls ren,,e,. t ed uthor1ty to write 
surety insu r a-n ce . 

~e a re reaue~ting an oo1n 1on ! r om y ·ur orrice ae to, 
f irs t, ~het~er a tu-1 cosualty co~ any ce~ write 
fi eli t v and Sl.lretv i ns urance nd , aeco d , l f it c~n 
rite such insur~1ce can any sryecial de· osit be re

quired'> In c onsi 'ering t his quest ion e refer Y"'U t ::> 
Sect ions 5793, 5795 ?~d 5796 of Article 6 and t o 
Section 5844 of Article 7 . 

Co mpanies writing fidel i t v and Gurety busi1ess usnall y 
operate under ~ore strict reqtirements t han CJ'nanies 
handl ing other lines of cam.tnlty O'Piners . T'11~ is 
due t o the very 1 arge a uumnt of risk ao co ~'J r red with 
the premium and also t o the fact that f11elity and 
surety inour ance , even mo re eo than oti.er lines of 
i nsurance, is ver y closel y associa ted "i t h matters of 
pu blic in ... ~rest . the Department in the p st has licensed 
several mutual ca sualty compan ies from other ctates 
to rite e it~er fidelity or surety insur&~ce, or both, 
in t h i s state , but cuch co paniea h Fve had very c~nel~ 
erable deool'!i ts v i tr. t, ir horne inm1rance dep-rtment . 11 

Section 5844 R. S . ''o . 1929, n rovides : 

l . "Any comr.~~Y orga~ized under the p rovisions of t~ is 
article is e ~owered and -u horized t o ~ake c~~tr~cts 
ot i ~ur~ 1ce or to reinsure or accep t reinsur~~ce on any 
'Jorti.:>n t::ercof, to the extent cpeci"'ied in its article 
for t• e k i nds of 1nsurance r ollowing : 

2 . I1ob111tv in~rnnce • • • . 

3 . Dieability insurance • • • • 
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4 . Auto~bile Insurance • • • 

5. qteam Boiler i naurr1ce • • • 

S. Uce and occupancy insur?.nce • • • • 
7. Hi acel laneous inaur;-nce . Againat loss or d:"~ ,;:a e by 

any ~aznrd uuon any risk not pr ovided for in this 
sect lon, -whic~ is not pr oh i bited by statute or at 
co~n la fro being the subjec t of insu r nee , exce~t-
1ng l i fe insurance and fire insur~~ce . 1 

A mutual casualty co apany, or ga -- ized under Article 7, 
Chanter 37, of ~~ich the fore ·oi~ io a section , may en~a e 1~ 
any o.p t e '. inds of insurance enumerated above . Under Pr-,vision 
7 o ..... "le above section, such a col!!i)any may engage in any l~ i nd 
of 1~surance , excenting that p r ohibited by statute or at c~~mon 
l aw , and exce1ting life incurrutce and fire insurance. 1eoo~i.S 
a surety for another i s a prt:>per subject of insuro1oe and i :; 
nei t t1 er ..,r oh ibited by statute nor at common law. Such insur
ance ooes t come vith i n t l'e exception of life inrur~nce cr 
t"ire · insur once and , therefore , is "lot pr oh i bited un~er r:ubdivi
s 1on 7. It 1s , therefore , our opinion that a reu.turu. carua1 4; y 
colD"" any ore;m ized unc er Article 7, Cb., n ter 37, 'l y enga-ge in 
~riting curety incur~1ce and th~t t;e !nsur~"l.ce Co~ioaioner 
should i ssue t he _ice!se uoon th~ C J~liance of the comu3ny 
with Sect i on 5845 1 . s. r o. 1929 , " ioh i s as foll on-s : 

"No such oo:many shall 1 ssue 1)0l1cies or transact 
eny bus11ess of insurance unless it r'all hold a 
lice"lse f r om the superintcr-le.,t author izing the tranc
nct1on of such business , t ich license shall not be 
1 osued untU and unless t ·te cor any sh3ll comply ·1f1th 
t he followi~ co ditions: 

( a ) It shall ~old bona f i de applic t iona for insur 
upon , ich it s .. al l i ssue oimultaneously, or it shall 
have i n fo rce, at least twenty nol ioies to nt least 
twenty me~bers for t h e same k i nd of insurance upon 
not l ess t han two hundred separ ate risks, each i t h in 
tte maximum singl e risk described ·1erein; 

( b ) The ' maximum single r isk' 88~11 not exceed twenty 
P"'r cent o~ the admitted o.seets or three times the 
aver~e risk or one per cent of t'1e incur nee in 
fo rce, _ichever i s the g re ter, any reinsurance t a'c
inr, effect simultaneously i th t he pol icy being 
dettucted in deter rni n ing such maximum singl e risk ; 

( c ) It shal l h~ve collected a o remium upon e~c 1 
apJllcation , vh1c~ nre~iums a1nll be held in cash or 
s ecuri t ies in w ic~ insurance connan ies are a tt hori ze4 
to invest and s hall be equal t J not less than f ive 
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times the maximum cingle risk assumed, nor less than 
tr.enty- five thous~d doll~rs; 

( r1 ) For the purpose of transacting employE"r ' s liability 
~~~ ~rkmen ' s cornpenoation in rurance. tne a~plic~tions 
shall cover not lese than one t '10U('!t-:nc1 f ive hun~red 
e Jloyees, each such employe oei~ co1eidered a £epa
rate ria• for determining the ~axicum singl e rick . " 

You inqu ire whether such company, on obtai ning a 
l icense to write m1rety i:"'lsurance, may be reqllired to out up 
nny s"?ccial de'~"'~osit , ..,nd refer us to Sect1c:ts 5793 , 5795 and 5'796, 
of Article 6, Chanter 37, 1. S. ro . 1929. 

Article 6 of Cha,pter 37 provides for t 1le formation 
of incurance co ~anieo other t han life insur:"J 1ce cof"!Panies . 
Section 5793 Jrovides that any nu-~er of pers~ns, not less than 
1 3, ~ay aceociate and for~ a cornoration t o make 1nm1r nnce 
upon renl ~d ;ersonal ~roperty, i~ourinr, ~~ainst fire, wi,d
storm, etc, ; insurance u~~n the health o! indi..-i~unl.a and 
ab~inst ersonal injury, and to i nsure the f i de, ity of persons 
hol din(, places o! publ i c and private trust ""nd the safe- keeping 
of booko , _apero, etc.; ino1re cattle and livestock ng i nst 
theft, diaeaae, dea.t:t, etc. , a"ld to do any and all ki nds of 
le~it imate i ncurance bus ineso, e•centing life insurance and 
dealing in annuities . 

Section 5794 provides that co rmanies engaged in t he 
f ire iJ1~u r-- .... ce business may also iscue sprinkler leakage in
surance, ::md provi deo that such com-o,ies r.ay ~so insure 
against loss anC ~~otruction of money , cecnri ";iee and oll 
k 1nds nf insurance on automobiles. 

Section 57"'5 "J rov1de~ t"let any co many havinr; a pa id 
up capi tal of not less taan 2QO,JOO. OO ay insure t he fidel ity 
of pernons hol ding places of puaic or private trust , ~d 
prov i des an follo~c : 

"Pr~vided , ho~ever, t hat no domestic cornor t1on shall 
be licensed to do t"le business aforesaid until it has 
deposited 200 , 010. 00 ith the insur~nce sunerinten~t 
of t h i s state in trust for t~e pr otecti ::m of its 
"Jolicyholders , cuch deoosit to cnnsist of c~sb, 
tre~zury notes or bondo of the United States, • • • . " 

Article 6 of Chapter 37 is a general F.ection for t he 
incorporeti~n of CO'"t)a" ies, a1; s'Jecified in t \ e foregoing 
sections, other th~n life insur~~ce . Article 7 deals with t he 
fcoa.tion of mtual inrurance compan iea other th n life and 
fire. rhere are no pr ovisions in Ar ticle 7 of Ch pter 37 
w.-lich require a deoooi t to be made , ns are !(ound in Secti-:>n 
5795 n 1ioh ~pplies to compan i es or 7an1zed under t hat Article . 
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we do 10t )el ieve t'-lrot co pan ies or raT'lized un~er t'•e ., r ovioions 
of Article 7 a.re bound by t·-:e "Jrovisions ary~l icttble to com
panies orcanized under Article 6 . Article 7 contains s~ecial 
p r ovisions aprlic ble to "'Altual insurance Co"::.nmies ot!1er than 
life or f ire. Article 7 is an excery tion to the gener~ uro
visions found in Article 6 . 

Jn De Hart v . Sc~ool Di strict, 2G3 S. ~. 24Z, t~e 
c ourt, in CJns tru i ng various Articles of the Chanter, says : 

*It is an ol d e~d familiar rule fo r t he c~nstruction 
of statutes tllat, r.he r e t here is in the s?me statute 
a par ticul?r enactnent, and n~so a eener~l one w; ich 
in its ·oat co. ~rehensive sense ould i 1clude -':tat 
is embraced in t~e f or mer, the partimllar e~actment 
muct be oper n+.ive, and t' e General enactment ~st be 
tal·en to affect only ~uch cases t"""it 1in itP ,..Emcral 
la'!")1Uat·e as are not wi t"l in the p r ovif' ions of the 
partie-alar enactment . " 

In State v. Imhoff , Z38 S. W. 1 22, 125 , the court says : 

"We have said, not once, but a number of tices , t hat 
1ere there are tno acts f\.'ld the n r ovi C't1o"l of one 

hros special a plic9ti0n t o a particular s11bject 
and t·1e other is- ,"""eneral in its terms, "''!")d i f ~t"ld
int, alone "7ould include t!"e S311'1e matter rnd t!.us 
confl ict ~1 th the special ~atter, then the l atter 
~uat be construed as exee~ted out of the ry rovisions 
of the general act, and hence, not affected by t h e 
enact e11t of the latter . '' 

In vie,. of the forego ing , 7e do n ") t bel ievc t hat t he 
sect~ 'ns contained i '"' Article 6 can be read into Article 7 
or made to appl y to c o panies or-nnized under Ar ticle 7 . 
T'1ere ?re no provisions in Article 7 mar i ng si. il ~.r r eauire
ments, a6 contn ined in ~ect~0n 5795. We bel ieve t hat a nutual 
e r- '1U2l ty co .~any, upon co -:pl i a.1ce with Sect ion 5845 above , 
i s ent itled t o :1ave i "sue d it a l icense to "frite rurety i nsur
ance, ~~1 thnt : t i a not requ i red to c ~ ply with thP sections 
contained in Article 6 of t h c Aame ChaT)ter . 

F'lTd : S 
APPROVED : 

Attorney General. 


