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.lttent1on: r . H. s . Johnson 
Ch1 f Clerk. 

~bla dep ent t a tn receipt of ymxr l etter 
of y 24 ln wblch you r qu at 1 op1n1on t thla 
office e to the proper ethod of handltng the tollo -
1 o ae: 

" n reb 16th, 1 at your office ta
wed oheok for 70. 0 yable to o. c. 
Vtokera. Rov lla Vlo ~a nd llcnn 
rthta, ln ))A ent for right of •Y 

tor l and taken tor P to "nrket Jl.ond 
tb of t. V1n, l n Howell County. 

A 4eed a duly executed d d ltv rc 
to the Publlo at that t for tb l and 
taken. 'l'he oheok e j oln\ly. t 
that tt the Vlokera e the 1 1 
own ra of tb n • Artb.ur h tld rt-

on t la11d de ded otlly . fo e 
ment w tever I dvlae\i a de be-
tween these tlea conce~1 dl V1 1on 
of tb coney. Nor did the 4eed d livered , 
I told G ny prov1a1oD cono rnlng who 

a to recel v th ey. rthu:r te ell 
t lle ey and 111 not a1 m tbe cbeo o tl •t 
l t y be o nhed unlea 1t 1• g1v n to h1 • 
Ky ol1entB, tbe Vloke~o olnt the nt1ra 

le 1 owner of ho l at tll tla tb 
doeda w %e executed. Tley are ln my o inion 
entltl d tbe entir e in the nbe oe of 
Go etlpulet1on to he oontrary . • 

Beotlon 21 of Art1ol II of Conat1 tutlon of 1 1aeour1 
p:roY14es r 

"Thnt pn te propeJ-ty eh 11 not be t n 



Bon. Richard R. aoy - 2- Jtme 1 , 1933. 

or ed tor public use v1 it!lout 3ust 
oompenaatlon. Such camp na t1on ehall 
be a oertalned by a jury or bos~d of 
c 18a1onera of not leas than three 
freebo~der , ln such er as y be 
prescribed by law; and untll the same 
aball be paid to the owne~, o:r ln to 
court for the owner, the property a 11 
not be dteturbod or tho pro 1etuy 
r1gllt& of thB owner therein d1 vctate4. 
The fee of lnnd t ken tar r 1lroad t raoke 
w1 t bout consent of the owner thez-eof ehall 
rea tn 1n BUDb owner, eubjeot to the uae 
tor which 1t 1a taken. • 

The •3orlty view on the que t1on of where mor ed 
property 1e talt n ln eminent doraain proceeM.ngs 1e that the 
mortaagee l a ent1 tled el the to the wbole awn.rd e for the 
condemned land or to a ebare thereof to the extent of 1te 
tnte:reat or dar e . The courts are not unantmoua on thla -pro
position, however, y e.utbo.rlt1e ho1d1 that ln the ab•ence 
of a at tute prov1d1 t tor COJIPenaatton to the Dart ee , the 
IBOrtsago:r y reoover the full a.ount of OOJIJ)ene&t1on 1f1 tbout 
regard to the mortgagee; the 1&,,.,.. bart hls r• edy againat 
the 110rtgagor. 

The Mlasour-1 cas a •e to follow the doctrine that 
the mortgagor 1• entl tled to the payment of the award 1n the 
caae of fhomp•on •· !he Chicago . etc . Ry . Oo. , 110 'o. 1 . c . 
163; the court aa14: 

dfhe d ea awarded to the owner stand 
l n•tead of the 1 4 , and can be eubjeoted 
to the pa.yaent of the 1ncumbl.-BDOe. Rall
;ro d :f• J!rg!n. 13 L . R. A. 84, and notee . 

" 'The burden of proof is on the aor t6'16•• 
to ehow to What extent he hae a ol~1m upon 
the funds; and tb&t question le then 11 tl-

ted between the n&rtlea 1n 1ntereat • and 
not at the ooet of the taker of the land. • 
1 Jonea on ort es ( 4 Ed . ) seo. 681 a . 

" ' !be land-owner 1a entitled to full ,ea, 
end the eet1on as to the d1atr1but1on of 
the ney between the mol"t ea 1• a queatton 
which does not concern t he plalntlff . • Rnll
r smd :!.· 13:2.ke;,103 o . 55:5 . t. 
In the case of Ohlcago, et c . H.y . Co. • · Dater, 
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103 o . 1 . o . 5GO, the oo·u.rt ea1dt 

•the ort au r no dou t ~t1tled 
to bave tho a rdod by thea JU1'Y 
applied to the payment of t he aort~ ~e 
debte , and t hoy o etlll h ve that done. 
They t b&Ye 4 ed eep rn.'e 
a seas nt of a aa to the 1 ds 

r oed 1n caoh deed of trnat • but they 
de D1' auOh :req,leet , and they are not 

her mAk1 an7 c 1 tnt . fho f t t 
the lurr ed the ea ln en au 
•o defendant er la tt~ of which 
th pla1nt1ft no n t to c laln. 
r es y 1Ye their r1 ht to 
tb y • if they ••• 11t so to do. or 
they o n et111 ~• the1r r1«ht adjusted. 
!l1a l nd-o111 eJ' la ent1 tled to full ·ea • 
and tbe at1on a to the 11atr1but1on of 
tbe ey tween t r' •• 1s a 

at1on etch doe not ocmoern t he pl a.1n
titt. " 

ThP.oe two c see were c1 tert Wl th Pf}:roftl ln t he 
o e ot o eavllle obool D1atr1ot, •· cArtor . 2A s . • 
?29. 

le these c ace D1en.t ee to b out the con-
tentlou tbG.t the -.r4 ht oafely be made to t he mor t-
g r, the c e of organ •· 1llman, 1. s. • (3d) 193 , 
h ld ,_ t a ~t wa.s , und the oeot1on of t h e c -
etttutlOD cit • an •o erH; ao that nt e 
to tlte mort ,o~ upon tho nutbozt• y of tb :r 11r o34 o e 
c ited eupr wo ld not bind t fl mor t ee . Tho court a 14& 

• ft~r r tul n4 thoughtful an l yot a an 
atudy of tll euthor1 t1ee benrl 1 on tlle 

ecttcn. we e oonatr inod to tll vln. 

- ort . o ln
ter at n.a o
peJtty. 

an4 hold , h t th 1nt re t 
o f pl n t ift i n the ln 
contr aver y , by r eon of 
b ln? t be o l' and bold~ of 
th not ecur b y the d d 
o f trus\ UJ)on web 1 , 1s 

•p:roperty • " 4 that pl n t lff la the no e 8 

of property . wl t hin t he nl and intent of 
0 ~ . 3li rt . 2 , of the Constltutlon, 4 the 
~p~l1cab e t tute of thlo et te.~ 
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Tb• ccuri tb went on d ounol· dedt 

•und r ot tut r qu1l'i ,. an n ln 
oond~ >#ion prooc ·1~ , ., bo p 1d to 
th~ person titled tu ret~ ~e cct1vely, 
or i nto c~u~ tor thei r use. the e 

• ent of tb• t t of & d, wt thmlt 
detlignn.t1 the ouncra. o the ol :rk of 
th court, t i t over to ~he o ~ 
ot the equlty of r 4 ~t1on. ::W ::;<Jttlea 
th. ~u~ -1t to hi 1t t r~4'C only• 
does not bin the b 1et1o1 ':J!f 1n tho :rt
K.;;r.J~ru , who o noti fied ~ely by publlcatlon, 

d cl l ma under as 1 ont of the r e , 
al thouah tb tl'UStee bonet1c1 ry n ad 
1n the rtz vero mndG rtten to the 

tiun. n 

her fore, 1t l a th opinion o~ this of fice that 
the p%op~:r tbQd of 11ng tho oaa6 m~1oh you no have 
before you 1a aa follo 

(1) 'i'he n y ahould ot 1h? J> 1c1 ta t Vlcte~a 

(a) 

APPROUD: 

a.s th legal owner of 'ho p FArty- Uft-
lcno a. l: l o be tt~ot obtala f the 
mo~ee, or unle the t1 
to ~ ::t e.gre mt n.a til tho 

e speot!ully su i tted, 

1 


