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CRif..IhAL COS'.rS : Parole is not a part of the case 

PAl-DLcS : 
in reference to payment of criminal 
costs . 

Ilon . \l . L . tt\ul vru1ia 
l'rosecu tlr1g .1~t Lorney 
At cui s on vOWJ ty 
hock Po1·t , ,,.1 sso -tri 

Dear ~ir : 

July 13 , 1 942 

Fl LED 

t.5 
.o are in r ... cc..:.!"t of ydm· r eque3t for an opinion , 

under date of J Aly S , 19-12 , '\vh:tch r·cads as f'o llov.·s : 

11 1. thu case of ;)tnt.e vs • .us.oil c . 
v trong there was a conviction i n this 
county on a cho.r3e of thoft of a .notor 
vohlc1e . The defet dan t ·:~a s r~lacod on 
parol e af'tcr the s er. te ... ce . 'l'l.c.. orle.:. ­
nal foe bill was s ubmitted to ~tc .... ison 
vount~, . iss~uri f or payment on J an . 
221 C, 1940 . ben tlte par·ol ee was to 
a n swer :t .. is parole nt thv vebr uary, 
1 941 term of tlle circul t co...1rt , i n ­
fo r ma tlon was giver the c ourt t h at tho 
terms of defendQnt 1 a parole haa been 
broken . On th s inf o r .aation the vvurt 
ordered a subpoena issued r·or ' Lot:. i s 
Stalcup , tl..e l'<i ,htwa tchman of the vi ty 
of J ound vi ty , isao1·ri , a nd for the 
day marshal for tho city of .. lound vi ty, 
Missouri and for the deputy sheriff . ' 
lrl !(.. _ ... .J..: • ..,c to this subpoena r . iogan , 

r . lauman and Lo 1is ~talcup a id ap­
pear ln the Circuit ~ourt as commanded . 
All the costs as a l lowed by t.ho vounty 
Co rt under t he orl .. ir.al fee bill were 
paid by the county to t h(.. co~ty t rea­
surer in ... 'ebruar71 , 1~4.0 . h. oupp1etnental 
cost bill bas b6on presented to t he 
county court f or payment of the feea of 
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a r e 

the wi tness e s r.l..o appear ed i n r e­
sponse to tl ~ abo\e subpoena . 

"':'he q ~" stion tht.ref ore s.rlses as 
to \Thc ther lthe county Court .t_as 
a r igh1:. t o h;ay t.ht::sc coste Vlhich 
wcJ•c incarzJed after t-1 e conviction 
and s enterde ·of the defcreant anC 

\ I 
~tlcb rel atea to cvi de ce boarjrc 
D.pon the qaestior. of tLe r \.. vocation 
of h is parol~ . · I v·o'.l ld s.pprec1a te 
v~ry much hliving your opln.:. n u~on 
tnls que•ron . " 

The costs sect~or ~ applicabl e to ;p·· r request 
Sections 4222 a11d 4225 .. • s . Misso tri , 1 939 . 

f 
Se ction 4222, supz·a, r oads a.o 1 ollows : 

" .nen t:llo def'endtm t ls sen tenccd 
to Llpr 1 sonment il th(; co..J.r ty ~ail , 
or to pay a i'ir e • ...>r both, ht.d is 
unabl e to pay tN) CO~lt~ . Lo~l. CO'.lnty 
in •.u.:. c1 t.LlC :!.nu.iot..aont wa~ found 
or irlf'orma tion f iled shall pay the 
co s ts • except such as wor e i nc •. rred 
or tlle part of t_o defendan t . " 

Sec tiofi 422t , supr a , re&ds as fol lors : 

tt, he... such pros' ct. tiv~.o are ccm­
menccd hy a public office1 whose 
d...lty it is to 1. st.itu te tho same , 
ru~d t he de.fondant is acq. ittcd, 
th& county shal l pay the cos ts ; 
if he i n convicted. ard una~le LO 
pay tLo costs , the county shall 
pay a ll tho cos ta , e xcept such 
as wor e i ncurr ed on the pa r t of 
the defendant . " 
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Ir.. t . c case of Sta tc ex J.•e l ~rowning v . Kel l y , 
274 ~ . • 701, 1 . ~ . 7vZ , parG . 4 , 5 , tho court said : 

"-:~ ;.< 'l'lJ.e gr anting of a p• _ole , 
t Lcrefor ... , . ..,he ther 1 t be dec ed a 
co~ditio~al suspen~l~. of santerco 
or a c ~itional parJor. is no part 
of the trial of a c ..tse ~~hich cul­
minate s ~ a j-.rdt.,~ent of col'!vict1on, 
nor is i t in any way i ncident cht. l c -
to • * ·~- ~~ ~ ~:: :r ,.. .. " 

In the opinion in Uc above c ase it was definitely helCJ. 
that the parole proceeding is not ir.cident i n any way 
to the conviction or sentence lL th£. case . ""'"ven if 
the parol e ~roceeding was a part of the criminal case 
under Section 4Z32 R. s . J isso:J.ri , 1939, the officers 
mentioned in your reql4cst arc 1.ot untl tled to any fees 
if with.ir f ive 1niles :froiJ the place of t he hearing . 

In t ' .• o case of Nodaway Coun ty v . Kidder , 12 s . '' · 
(2d) 857 , pars . 5- 8 , tl .. e court said : 

"TJ·c ger-ers.l r· 1lc ls tl .. a t the ren­
dition of s e rvi ces by a public offi­
cer is decwed to be gratui tous , un­
less a co~~pcr sation therefor is 
proviQed by sta tute • If the statute 
provides co jper .. sa tion in a particular 
J'lwu.e or .:lar...t.~ur , 1.:h<.. ~..he ofi'icer is 
cor f.i.r ed to L:.a~.. r~ ... ner &!•1<1 :s cn-
ti tled t.o l"O otLur or f ..1rtL.er co -pen- . 
sation or to any uif~er~nt wo~c of 
securir~ s~6 . Such ctn~~tes, too 
--rust be str~ct.1y constrt4ed ns a ...;t.ina r.. 
thC; oi':f -cer . '""ta t e c.x rel . . .. vans v . 
Gordon , 245 L.o . 12 , 28 , 14.9 ''"" • r~ . 
638 ; J\.in6 v . .. . i verland Levee Dist., 
218 ~. App . 490 , 493, 279 s.- v .. . 195 , 
196 ; ~tate ex rel • . 1edeklng v . a cC.rack­
en , 60 Mo . App . 650, 656• 



Bon . w. L . lo~.ulvania - 4- Jul y 13 , 1942 

"It is well established that a p04blic 
officer claiming compen3ation for 
oflic.ia1 d~tles perfor~IJed must point 
out tl"e statute autl )rlzing s ·1eh pay­
meLt . Sta te ex re1. 1 1cer v . Hackmann, 
305 •. o . ;142, 265 s . \": . 532 , 534; Sto.te 
ex rol . Din~ ~oUPtJ v . \ ~ s, 172 to . 
1, 7, ?2JL. ,J . 655 J 1.ill iams v . ~hari­
ton vom 1 :J , F:\5 Uo . tt.5 . " 

Also, i n the at.i9 case , at par . 16, t he court 
said : 

"The r1l~ is s tuted :n 15 ~ . J . 509, 
..,ec . 176 , h::J Io:i.lo s : 1 .1!:onoy paid 
'i.O & cv:J.Lf.J of fict.;r to whj c· . ht,;; i3 
n 'J t entitlt)d by lal'l May ue r ocovered 
back, ·ui tl:.tO U t pre\ ious deu1tU1d , in an 
action f oi morley ha d ancJ r t>cei ved 
il1s t .. ta ted by the county . ' u,... 

We find. no statutory tiU ti1m•i ty for U.o pa y.110I1t 
of witness f e es a. d r1lleage J.n tho case of a parol e 
hcarin<J • 

In v~.ew of' t Lc a bo· c Authori t ie5, .... u ~:; ti_c 
o~inion of' tb.iz c"' epartmon t the. t the pcr o le hem•ing is 
not n p~rt o!' the case. pz·o1 el' . 

It in 1'u.rther the opin1ol of' t.h .. s c opartr1et t that 
the sta tut e does n o t &l lo;or "t.l .e count;.- .:>r State to pa~ 
witness fees aml mileage to witnesses summonod to a 
parole hear ir.r; . 
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lt is , therefor~ , our opinion that the of fi cers 
mentioned in yJur re~ueat should ~ot be paid witness 
fees and mileage under a supple~antnl cost bill pre­
serted to t h e co·-rty court an d if' ":laid by the county 
through a ·mistake co~ld be recover ed from the witn esses 
by the proper actio~ . 

·Respectfully submitted 

• T . ..:tn~Kf, 

Ass~star.t Attor roy General 

Al'l'ROVED: 

V 1'1 E v - 'Iffi, tLO 
cting Attorney General 

J L :Rt/ 


