CRIMINAL COSTS: Parole is not a part of the case
in reference to payment of criminal

PAEOLES:

costs.

July 13, 1942

Hon, W, L, Mulvania
Prosecutling attorney
Atcnison vounty

hock Fort, lissocurl
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e are in recelipt of yJur request for an opinlon,

under deate of July .9, 1942, which reads as follows?

"in the case of State vs. basil C,
otrong there was a conviction in this
county on & charge of theft of a motor
vehicle. The defendant was placed on
parole after the sentence. The origl-
nal fee bill was submitted to Atchlison
vounty, Missouri for payment on Jan.
22nd, 1940. %Yhen the parolee was to
answer his parole at the February,

1941 term of the circuit court, in-
formatlon was given the court that the
terms of defendant's parole had been
broken., Un this information the Court
ordered a subposna issued ror 'Louls
Stalcup, the kightwatchman of the City
of kound City, Missouri, and for the
day mershal for the clty of Mound Clty,
liissourl and for the deputy sheriff,.:'
In rey.onse to thils subpoena kir, liogan,
Mr, hauman and Louls Stalcup did ap-
pear in the Cirecult Court as commanded,
All the costs as allowed by the County
Court under the original fee Bill were
pald by the county to the county trea=

surer 1n February, 1940. A supplemental

cost bill has been presented to the
county court for payment of the fees of
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the witnesses who esppeered in re-
sponse to the above subpoena,

"The question thercfore srises as
to whether 'the county Court has

a right to jpay these costs which
were incurred after the conviection
and sentence of the delfendant and
which related to evidence bearing
upon 'the quegtion of the revocation
of his parold, I would appreclate
very much heving your opinlon uron
this quesﬂioq.

'
|
’ The costs sectillord applicable to your request
are Sections 4222 and 4225 LK., O. Missourl, 1939.

Section 4222, supra, reads as follows:

"When the defendent ls sentenced
to imprisomnment in the county jail,
or to pay a fine, or both, and is
unable to pay the costs, the county
in winieh the indictment was found

or information f iled shall pay the

costs, except such as were incurred
on the part of the defendant,"

Section 4225, supre, reads as follows:

"When sueh prosecutions are com-
menced Ly & public officer whose
duty it is to institute the same,
and the defendant is acquitted,
the county shall pay the costs;
if he is convicted, and unable to
pay the costs, the county shall
pay &ll the costs, except such
as were incurred on the part of
the defendant,"
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In the case of State ex rel Erowning v. Kelly,
274 S, V., 731, 1. c. 733, pars. 4,5, the court sald:

"# # * The granting of a psrcle,
hereforc, whether it be deenied a
conditiornal suspensiocon of sentence
or & conditiornal pardon is no part
of the trial of a cause which cul-
minates in a judgment of conviction,
nor is it in any way lucldent there-
to, # ¥ # #+ u %X % x u "

In the opinion in the above case 1t was definitely held
that the parole proeceeding 1s not incident in any way
to the conviction or sentence 1in: the case, Lwven if

the parole proceeding was a part of the criminal case
under Sectlion 4232 R, S5, “Ylssourl, 1939, the officers
mentioned in your request are not entlitled to any fees
if within five miles from the place of the hearing,

In the case of Nodaway County v. kKidder, 12v 5. ¥,
(ea) 57, pars, 5-8, the court sald:

"The general rule ls that the ren-
dition of services by a public oifi-
cer 1s deemed to be gratuitous, un-
less & compensation therefor 1s
provided by statutey I1f the statute
provides coupensation in a particular
mode oy manner, then the officer 1is
confined to that meuner and is en-
titled to no other or further compen=.
sation or to any different mode of
securing seme, Such statutes, too
must be strictly construed as against
the officer, GState cx rels Lvans v,
Gordon, 245 Mo, 12, 28, 149 .5, VW,
€383 King v, LKiverland Levee Dist,,
218 lo, App. 490, 493, 279 S5, W, 195,
196; State ex rel. Wedseking v. licCrack=-
en, 60 Mo, App. €50, 656«

-
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"It is well estasblished that a public
officer claiming compensation for
official dutlies performwed must point

- out the statute authorlzing such pay-
ment, State ex rel. buder v, Haclmann,
305 Ha, 2, 265 3, WV, 532, 534; State
ex rel, Binn County v. Adams, 172 Vo,
1, 7, 72§, v, €553 Williams v, Charl-
ton Counfy, B5 lo, 645,"

Also, in the dame case, at par, 1€, the court
sald:

"The rule is stated in 15 U. J. 509,
Jec, 176, as follows: 'loney pald

to a county oifficer to which he is
not entitled by law may be recoversd
back, without previous demand, in an
action for money had and recelived
instituted by the county,'"-

We find no statutory suthority for the payment
of witneas fees arnd mileage In the case of a parole

hearing,.

H":}J'\LIIIJU .D‘J.\JL\

In view of the above authorities, iuv iz thLe
opinion of this department that the parole hearing is
not a pert of the case prover.

It 1s further the opinion of this department that
the statute cdoes nct allow thLe counly or State to pay
witness fees and mileage to witnesses summoned to a
parole hearing,



It 1s, therefore, our opinion trhat the officers
mentioned in your request should not be paid witness
fees and mileage under a supplemental cost bill pre-
sented to the county court end if pald by the county
through a mistake could be recovered from the witnesses
by the proper action,

‘Respectfully submitted

W. J« BURKE

Assistant Attorney General

APPROVED:

VAKE Co THURLO
Acting Attorney General
\
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