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State Highway Patrol Officer not iiable for 
costs in a misdemeanor where- the ·aefendant is 
acquitted by a jury, without judgment of 
malicious prosecution, or i s not liable for 
costs for arrest and conviction on a vagrancy 
charge, or acquittal i n an arrest in a felony 
case before a jury. 

August 22, 1938 

Arthur c. Muel l er 
Prosecut i ng __ t t or ney 
Gasconade County 
Hermann, l' i ssouri 

Dear Sir : 

Thi s is t o acknowl edge recei pt of your l et ter ot · 
August 9 , 1938 , re~uestinp an opi ni on f rom t his depar tment , 
which r eads as f ollows: 

"!fi l l you kinal y give t hi s of f i ce 
your opi ni on on t he f ollo\d ng ~ues­
tions , t o- wit: 

" I s a member of t he l i ssouri St at e 
Hi ghway Patrol persona lly liable f or 
cos t s , vmen he signs a compl a int for 
a misdemeanor commi tted i n hi s presence 
and t he def endant is l ater acqui t t ed 
by jury? 

"I s a member of t he l.. issouri Stat e Hi gh­
way Patrol personall y liable for cost s 
if he arrest a per son on a vagr ancy 
charge and t he defendant enters a plea 
of guilty? 

" I s a member of t he Missouri St ate High­
way Patrol per sonally liable for costs 
i f he signs complaint in f e l ony oases 
and i s he competent wi tness to material 
f acts i n t he case? Also would the 
Patrolman be personall y l i able f or costs 
i f defendant was acquitt ed by jury i n 
circuit court. " 



• I 

Arthur C. Uuell.er - 2 - August 22, H~38 

Section 3444, R. s . l o . 1929 , reads as follows: 

" ~ fuen the proceedings are prosecuted 
before any justice of t he peace, at 
t he i nst ance or the inj•lred party, tor 
the disturbance of the peace of a per­
son, or f or l ibel or s l ander, or tor 
any trespass agai nst t he person or 
property of another , not arnountine to 
a f elony, except for petlt larceny, t he 
n~e of such injured party shall be 
entered by t he justice on his docket 
as a prosecutor; end if the defendant 
shal l be dischar ged or acquitted , such 
prosecutor shall be adjudged to pay the 
cos t s not other.d se ad judged; and in 
every other ccse of ac~uittal, i f the 
justice or jury tryinr t he case shall 
state in the f i ndi ng that t he prosecu­
tion was ralicious or without probable 
cause , t he justice shall enter judgment 
for costs against the pr osecution or 
party E.Lt whose instance the information 
was file~ , and shall issue execution 
therefor; but in no case shall the 
prosecuting a ttorney be liable for coata. 
In other cases of discharge or ac .uittal 
t he costs shall be paid by the county• 
except when the prosecution i s comroenced 
by compl ai nt und t he prosecuting attorney 
ueclines to fi l e inf ormation thereon• in 
•;hich case t he proceedi ngs shall be dis­
missed at the cost of t he part y f iling 
t he co~eplaint . " 

Thi s s ection applies to proceedine s before justices 
of the peace in misdemeanor cases ·. Under thi s section , it 
is mandatory t o ad judge the costs against t he prosecuting 
witness upon di scharge of the defendant on a complaint filed 
by the injured p&rty for (1) distur bance of the peace, (2 ) 
libel or slander , or (3 ) trespass a0 a inst t he person or 
property of another , not rumounting t o a fe lony , except for 
petit larceny. Under this section, in every other oase ot 
acquittal, i f t he court or jury f ind that t he complaint was 
mal1c1onaly brought or \dthout probable cause , t he oourt or 
Jury max aaaesa the costs against t he oompl a.iDing witness, 
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but i n no case shall the prosecuting att orney be liable tor 
the costs. In all other cases, under this section, the 
county must pay the costs except where a complaint is filed 
and the prosecuting attorney refuses to file an information, 
and in tha~ &Tent the coats should be assessed against the 
complaining wi tnesa. 

Section 5827, R. s . Mo. 1929, reads as follows: 

"When the defendant is sentenced to 
imprisonment in the county jail, or to 
pay a fine, or both, and is unable to ft 
pay the costs, t he countr in wnich the 
indictment was found or information 
filed shall pay the costs, except such 
as were incurred on the part of the 
defendant." 

Under Section 3827, if the defendant is sentenced to ~ 
the c~unty jail, or to pay a fine, or both, and is unable 1 to pay the costs, then the county must pay the costs . 

Section 3828, R. s. Mo. 1929, reads as follows: 

"In all capital cases, and those in 
which imprisonment in the penitentiary 
is ·the sole punishment for the offense, 
if the defendant is acquitted, the costs 
shall be paid by the stat e ; and in all 
other trials on indictments or informa­
tion, if t he defendant is acquitted, the 
costs shall be paid by the county in 
which the indictment was found or in­
formation filed , except when the prosecutor 
shall be adjudged to pay them or it shall 
be otherwise proTided by law." 

Under this section, the state must pay the costs in 
case of an acquittal in capital cases and in cases where 
the sole punishment is imprisonment in the state penitentiary, 
but in other cases of acquittal the costs shall be paid b7 
the count7. Under t hi s section, in an acquittal of a gr aded 
felon7 the liability for the costs is assessed against the 
county. 
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Section 382&, R. s. Mo. 1929, reads as follows: 

"In all capital cases in which the 
defendant shall be convicted, and in 
all cases in which the defendant shall 
be sentenced to imprisonment in the 
penitentiary, and ·1n cases where such 
person is convicted or an off ense 
punishable solely by i mprisonment in 
the penitentiary, and is sentenced to 
imprisonment in the co...l.llty jail , work­
house or reform school because such 
person is under the age of eighteen 
years, the state shall pay the costs, 
it the defendant shall be unable to 
pay them, except costs incurred on be­
halt of defendant. * * * *" 

Section 3829 , R. s. Mo. 1929, reads as follows: 

"ETery person who shall institute an7 
prosecution to recover a fine, pena lty 
or forfeiture shall be adjudged to pay 
all costs if the defendant i s acquitted 
although he may not be entitled to any 
part ot the same.• 

This section applies only to personal offenses and 
not public offenses. It was so held in state v. Wood. 128 
Mo. App. &4:2. 

As set out in your request concerning an arrest tor 
vagrancy, vagrancy should be considered as a public offense 
and not a personal offense. 

In the case of City of Greenville v. Farmer, 195 
Mo . App. 209 , 1. o. 211, the court said: 

"It is the well settled law or this 
State and t he country at large that 
the right to tax costs is purely made 
by statute; no such right existed at 
common law; and unless there is a 
statute authorizing the taxing of costa 
againat the plaintiff, t he order ot the 
circuit court is erroneous. It is held 
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in the oase o~ State ex rel. Clarke v. 
Wilder, 19f Mo. 27, 94 s. w. 499, that 
no costs can be taxed in any court 
except such as the statute in terms 
allows. In Ri ng v. Chas. Vogel Paint & 
Gla ss Co., 46 Mo. App. 1. o. 377, the 
following language i s used: '· •• It 
may be stated t hat t he entire subject 
ot costs , in both civil and criminal 
oases, is a matter of statutory enact­
ment; tha t a ll such s t atutes must be 
strictly construed, and t hat the officer 
or other persons claiming· cos~s, which 
are contested, must be able to put his 
f inger on the statute authorizing their 
taxation.' 

CONCLUSION 

In view of the above authorities, it is the opinion 
of this department that if a state highv~y patrol .otfieer 
signs a complaint for a misdemeanor committed in his preaenoe 
and t he defendant is acquitted by a ~y, the state highway 
patrol officer is not liable .tor the costs unless it was 
one of t he three ottenses set o t in Section 3444, supra, 
wbich makes it mandatorJ to adjudge the costs against the 
~rosecutor, or unless the jury or Justiee of the peace, in 
aceordance with Section 3444, supra, shal.l state in his or 
their verdict that the prosecution was malicious or without 
probable cause. In that case the Justice should enter a 
judpent against the prosecutor or party at whose instance 
the information was filed, but in no case shall the 
prosecuting attorney be liable for the costs. In all 
other cases of acquittal or discharge, the county is liable 
under Section 3444, supra. 

It is further the opinion ot this department that 
if a member ot the state highway patrol makes an arrest 
tor vagrancy under Section •333, R. s. Mo. 1929 , and the,, 
defendant pl eads guilty, the county is liable tor the eosts 
under Section 382'7, supra , tor the reasOJl that vagrai or is 
only a misdemeanor. Of course, it goes without saying 
that in case the defendant is able to pay the costs, the7 
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should not be paid by the county in ease ot conviction, 
but if not paid by the defendant, the county must pay 
the costs except costs incurred on the part of the de­
fendant . 

It i s further the opinion of this department tha t 
a member of the 3tate highway patrol is not personally 
liable for the costs in a case where he signs a complaint 
in a felony ease in which he is a material Witness and the 
defendant is aoqui tted by a jury in the circuit court. 
Under Section 3828, supra , if t he defendant is acquit ted 
on a oap1ta l case or on a felony case, where the sole 
punishment i s imprisonment in the penitentiary , t he costs 
shall be paid by the state, and i n all other trials on 
indictment or information, if the defendant i s acquitted, 
the costs shall b e paid by the county , except when the 
prosecutor shall be ad judged to pay them or i t be otherwlse 
provided by law. 

Respeo~tully submitted 

f . J. BURKE 
Assist ant Attorney General 

APPROVED : 

l. E. TAYLOR 
(Acting ) Attorney General 

?Q'B: HR 


