
COURT COSTS: In a pr oceeding to preserve the peace, , 

) 

•' 

either t he complainant or defendant may 
be adjudged to pay t he costs and i.n no 
event shall t he county be liable £or costs. 
Prosecuting attorney need not a ppear £or 
complainant in suCh cases. 

Ma y 24, 1938 

Mr. Arthur c. Mueller, 
Prosecuting Attorney , 
Gasconade County, 
Hermann, Missouri . 

Dear Sir: 

Thi s will acknowledge receipt o£ your r equest £or 
an o£f ici al opi nion from this department which request 
is as £ollows: · 

"V'Ii l l you kindly l et me lmow who 
i s liable £or costs in peace bond 
proceedings as speci~ied in section 
3401 to 3413• R. S. Mo. 29? Is it 
mandatory upon the prosecuting 

. attor ney to appear £or the complain­
ant ~n s uch cases?" 

Section 3402, R. S. Mo . 1929 provides as follows : 

"Whenever complain t shall be made 
in writ i ng, and upon oath, t o any 
suCh magistrate , that any per son 
has threatened or is about to 
comnit acy of f ense aga i nst the 
person or property of another , 
speci£y1ng the of£ense and per son 
compl ained against, it ahall be 
the duty of the magistrate to 
issue a warr'iiit, und-er hla nand, 
reciting _the complaint , and com­
manding the offi cer to whom it is 
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directed forthwi th to apprehend the 
p er son so complained of, and bring 
him before such magistrate . " 

Under this section onJ.y a compl aint under oath is required 
and it is not necessary to fi.l e an 1nfor.mation. 

In the case of State ex rel. v. Brooks , 167 Mo. App . 
6191 a mandamus acti on was brought t o compel a judge to 
vacate and annul an order dismissing an act~on ror a peace 
bond wher e the judge dismissed the action on the ground that 
the compl aint was lnaufficient to state a cause of action. 
The court in holding that the dut y of the j udge to hear the 
cause was a ministerial act and said : 

• we are of t he opinion that , on the 
facts so stated , the tri al court 
erred 1n quaahing the alternati ve 
writ. The complaint was undoubted-
ly suff icien t , for it was in writing 
and upon oath, and s t ated that the 
defendant had threatened the person 
of t he compl ainant, which was a 11 the 
statute requir ed . Tha~ being so, i t 
was the duty of the justice to pro­
ceed and perfor.m the duties enjoined 
u pon him by the statute, among which 
was the duty to ' cause the matt ers 
charged in the complaint to be inquir­
ed into by a ju r y . • These dutie s are 
prescribed and defined by the statu­
t ory provisions a bove set forth with 
such precision and certa i n t y as to 
l eave nothing to the exercise of 
discret ion or judgment. They are 
s peci f ic dutie s , clearly, unmiatak• 
ably and imperatively enjoined by 
law. . They are mere ministerial 
du ties, and mandamus is a proier 
remedy t o compel performance . 
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Section 3403, R. S. Mo. 1 929 provides as follows: 

"Upon such person being brought 
before such magistrate . it shall 
be the duty of the magistrate to 
summon all witnesses which either 
party may require . and cause the 
matters charged in the complaint 
to be inquired into by a j ury, 
of six competent men. If the jury 
find that the1 e is good reason to 
fear the commission of the offense 
charged• then they shall render a . 
verdict of gui l ty against t he de­
fendant. and the magistrate shall 
thereupon require the defendant t o 
enter into a recognizance. in such 
sum. not exceeding one thousand 
dollars. a s he shall direct. with 
one or more sufficient sureties 
conditioned that said defendant will 
keep the peace toward the people of 
the state . and particularly toward 
the complainant• for such time as 
shall be s pecified 1n said recogni­
zance. whieh shall not be less t han 
three months nor more than one year 
from the date t here of J and the de­
fendant shall be liabl el'Oreosti; 
aa rn othe r cases of conViCtion. " 
- - - ..;;,;;;;;;;;..;..;;::;..;;..;;.;;;=.:.... 

Also in this secti on no mention is made as to requiring an 
information and the whole proceeding is inquired into on 
the facts set out in the complaint . Although this section 
provides that where a bond to preserve the peace is requir­
ed. the def'erxlant shall be liabl e for t he costa as in other 
eases of conviction. The authorities . nevertheless. say 
that although the defendant ~ such a procedure on a find­
ing of guilty is liable for the costs as in other cases 
of conviction. yet it is not a criminal procedure . 
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In the case of St ate ex rel . Shockley v . Chambers , 
278 s.w. 817, the Spr ingfi el d Cour t of Appeals aff i rmed 
the requiring of a peace bond and said: 

"It is insisted by appellant t hat , 
in a proceeding of t his character, 
the orin mal. procedure should pr e­
vail, and hence t he refusal of the 
cour t to instruct that , ~eas de­
fendant should be found guilty 
beyond a reasonable doubt , he should 
be acquitted, was er r or . As far a s 
we are advised, t his question has 
not been passed upon by the Supreme 
or a ppellate courts in this state . 
Th e rule e·l sewhere seems to be that 
such a proceeding is not , strictly 
speaking, a cri~nal prosecution. 
! R. C. L. 283; 9 C. J . 393 . It is 
not baaed upon the commission of a 
crtme, but is a prohibitive r emedy. 
Its pur pose i s to prevent crime and 
not to punish f or a crime committed. 
Our statute (section 3747, St at . 1919) 
provides that a warrant may issue 
upon complaint in writing under oath 
that ' any person has threatened or is 
about to commit any offense against the 
person or property of another. • It 
will be observed that the statute does 
not apply to all threatened violations 
of t he law, but is restricted to off enses 
against t he person or property of another. 
The protection offered i s , to same extent 
at l east, if not altogether , a personal 
prate cti on . * · * * * * * * * "" * * * * 
\Vhile t his proceeding is not strictly 
a criminal proceeding , yet it partakes 
to s ame extent of that nature , and it 
seems to us unreasonabl e to give ~e 
prosecution a greater advantage in this 
proceeding th an t he pl a intiff would have 
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in an ordinary ciVil act ion . It is 
o~r concl usi on, howe ver# that , since 
the statute only requi r es the jury 
t o find t hat there is ' good reason 
to fear t he commd~sion of t he offenBe 
charged,' they can, very appropriately , 
find t hat fact upon a preponderance of 
t he evidence only , and should not be 
required to f ind it beyond a reason­
abl e doubt . " 

In t he ease of Ex parte Chambers, 290 S. W. 103 1 a 
writ of habeas corpus was i s sued against the sheriff of 
Pulaski County, Missouri , for the rel ease of Chambers 
who was required t o give bond in the case of State ex 
rel . Shockley v. Chambers , supra. The sheriff had attempt ­
ed to i mprison Chambers for the nonpayment of costs i n 
the above proceeding to pres erve peace as i n other cr imi­
nal cases , but the court of appeal s saidl 

"* * * * In f act our search, and that 
of abl e couns el on both sides, h as 
unearthed but two decisions from 
other st a t es , hereinafter r ef erred 
to, dealing directl y with t he point 
in hand . This .court hel d i n State ex 
rel . v. Chambers , 278 s.w. 817, that 
a proceeding t o requir e the g1 v1ng 
of a peace bond is not, strictly 
speaking, a criminal proceeding. It 
is a proceeding to prevent t he eo~ 
mission of a crilne and to afford pro­
tection personal to t he i ndividual 
compl aining. The whol e proceeding 
is governed by sta~te to which we 
must look f or guidance . Section 3748 
provides that. upon convict ion, ' the 
defendant shall be l iabl e for costs, 
as in other cases of conviction . ' 
Section 3756 author ize s appe~ from 
the justice . Section 3757 provides 
t hat , i f the judgment i s affi rmed, t he 
cour t shall require· a new recognizance 

' 
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'and render judgment against the 
defendant for all costs in the 
case . ' 

May 24, 1938 

These proceedings , to require peti­
tione r to give a peace bond, were 
commenced in the justice court. 
affirmed on a ppeal to the circuit 
court, and again affirmed on a ppeal 
to t hi s court. We are of the opinion, 
t herefore , that the payment of costs 
1n this case is governed by the pro­
visions of section 37571 which simply 
directs judgment for costs against 
defendant upon affirmance of the con­
vi ction. But , even t hough section 
3748 applies, as assumed by respond­
ent , it is our opinion that section is 
no diff erent in its meaning and intent 
from section 3757, and cannot be con­
strued as authorizing the issuance of 
a capias execution. Unless it does 
so authorize , there is no l aw under 
v1hich the payment of costs in such 
cases can be entoroed by ~prison­
ment . The words ' det'endant shall be 
liable for costs , as in other cases 
of convi ction,' whil e authorizing 
a judgment against defendant for 
costs, does not , except possibly by 
inference, authorize the collecti on 
of costs by imprisonment, as in crimi­
nal cases. Sucl]. an int'erence , in our 
opinion, should not be indulged i n , 
especiall y when construing a stat.u~e 
of this character . The oosts for which 
defendant may be l iable is one thLng, 
and the manner in which the collection 
thereof may be enforced is another . The 
intent of t he Legislature to authorize 
imprisonment for costs in a p~ceeding 
not strictly criminal should clearly 
appea-r . n 
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Section 3748 , R. s . Mo. 1919 re~erred to in the above case 
is now Section 3403, R. S. Mo. 1929. There~ore , i f t he 
costs should be adjudged against the defendant and he is 
held liable for t he costs , it woul d be necessary to .issue 
executions as in a ci vil case and not by the issuance of 
a capias execution.. Since the procedure is not a strictly 
cr~inal proceedings , the county is not liable f or t he 
costs of the proceeding i n any event. Stat utes requiring 
the county to pay costa in criminal proceedings must be 
stri ctly construed and the county i~ only required to pay 
costs i n certain eases wher e the proceedings ar e strictly 
criminal . In the ease of a proceeding to preserve t he 
peace , the county is not in any way -a party in interest , 
and the proceeding is a per sonal controversy between the 
per son who f'ile s the compla.1nt and the defendant . In ad­
judgi.ng who shall pay the costs in such a proceedine 
the civil rules o~ the payment of the costa must prevail . 

Section 2203 , R. S. Mo . 1929 provides as f ollowss 

"If t he plaintiff is a non- resident 
of the county, o r shall become a 
non-resident after the commencement 
of a suit , or if f r om any cause the 
justice s hall be satisfied t ha t he 
is unable to pay the costs , the 
justice shall rule the plaintif f , 
on or be~ore the day in the. rule· 
named , to give s ecurity for the pay-
ment of costs in su ch suit; and 1f 
the plainti ff fail on or before the 
day 1n such rul e named to f ile the 
obligation of a responsibl e pers on 
of the county whereby he shall bind 
himsel f to pay all costa that have 
or may accrue in such action, or to 
deposit a sum of money equa1 to the 
costa t hat ha ve accrued and will 
probabl y accrue 1n the same , the 
justice of the peace , on motion, 
shall dismiss the suit unless 
securi t y is given before the motion 
is det ermined . " 



• 
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This section is a provision for the security for 
costs in ci vil cases in justice co-urts and is a pro­
vision that the jus tice of the pea ce may require after 
the complaint is filed and before trial . In view of t he 
decision in the case of State ex rel . Brooks , supra , whi ch 
holds that a justiee may be forced to file a proceeding 
to preserve the peace· by means of mandamus 1t would be 
necessary for the complaint to be filed and then the 
justice o~ the peace can require a securi ty for costs . 

Section 11316, R. S . Mo. 1929, in describing the 
duties of a prosecuting attorney, reads as follmvs s 

"The prQsecuting atto~eys shall com­
mence and prosecute all civil and 
crlminal ac~lons in t heir respective 
countles 1n whlch the county or state 
may be concerned , defend all suit s 
against th~ state or county, and 
prosecute forfeited recognizances and 
actions for the recovery o£ debts, 
fines , penalties and forfeitures ac­
cruing to the state o.r county; and in 
all cases, civil and criminal , ln which 

. changes of venue may be granted , it 
shall be h i s duty to follow and prose­
cute or defend • as the case may be , 
all said causes, for whi ch* in addition 
to t he :fees now allowed by law 1 he 
shall receive his actual expenses." 
* '**** ~·*~~~~-

This section, among other things , provides that : 

"The prosecuting attorneys shall co~ 
mence and prosecute all civil and 
criminal actions 1n their re.specti ve 
counties in \'lhich the county or state 
may be concerned , "* * * * * * * * * 

Under the holding in the case o:f' Ex part e Chambers, 
supra , this ls not a criminal proceeding and the county is 
not interested in the prosecution of such a proceed ing. 
It is not necessary :for the prosecuting attorney to appear 

/ 
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in the case except when a recognizance to keep the peace 
has been broken. It then becomes the dut y of t h e prose­
cuting attorney t o proceed upon the recognizance in 
accordance to t he terms set out in Section 3409 , R. S. 
Mo. 1929 . Section 3409, supra, r eads aa rollowal 

"Whenever evidence of suCh convic­
tion &hall be produced to the court 
in which t he recognizance is filed 
or take~ it shall be t he duty of 
the court to order auch recognizance 
to be prosecuted, and t he prosecuting 
attorney shall proceed t her eon accord­
ingly. " 

CONCLUSION 

In view of the above authorities , it is the opi nion 
of this department tba t in proceedings to preserve the 
peace if a conviction is had the defendant shall be l i able 
for costa aa in other cases of convictions. 

It is also the opi nion or this department t ha t if 
t he defendant is not convicted upon the complaint issued 
according to Section 3402, supra. and is acquit ted, the 
party who filed the eomplaint will be responsible for the 
costa as 1n civil oases under the procedure prescribed in 
justice of the peace courts . 

It 1a further t he opinion of t hia department that 
it is not mandatory for the prosecuting attorney t o appear 
for the complainant in proceedings to preserve the peace 
but must a ppear and bring action upon a recognizance where 
such recognizance bas been deemed broken under all of the 
sections of Article I II , chapter 29, R. s . Mo. 1929. 

Respectfully submi t ted 

W. J . BURKE 
Assistant Attorney Gen~ral 

J. E. TAYLOR 
(Acting ) Att orney General 
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