
I NTOXICATI1G ~:QUOR : 
BOND: 

Prosecuting Attornc.: me.y bring 
suit on liquor bond to recover 
fine adjudged against licensee 

November 8 , 1937 

Honorabl e Charles E . Murrell , Jr . 
Prosecuting Attorney 
Adair County 
Kirksville , Missouri 

Dear Sir: 

. 

FILED 

G 

This will acknowl edge receipt or your reques t for 
an opinion, wh i ch reads as follows : 

"I would like an opinion from 
your office , of the construction 
and application of Section 19 of 
the Intoxicat i ng Li quor La s pass 
ed by Miss ouri Legislature at t he 
i xtra- Session 1933- 34 , page 83 . 
Al s o section 13- a found on page 82 
of the same sess ion acts , particu
larly the last paragraph of 13- a . 
I particularly wan t the follow1ng 
information: Can the rine and 
costs assessed for the violation 
of any section of the int oxicating 
liquor laws be collected from the 
bond that i s required in the a bove 
mentioned· sections? 

"The case that I am inquiring about , 
i s one where the defendant sold in
toxicating liquor to a minor . He 
has a surety bond on file in the 
Supervisor 's office . If I can br ing 
suit 1n this County to collect the 
fine . pl ease advise me the procedure 
to be taken . " 

The bond referred to and which said licensee is 
required to rurnish before h e shall be granted a license 
is b y virtue of Sections 13a and 19 of Laws of Mi ssouri , 
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Extra ~ession, 1933- 34, pages 82- 83, respectively , which · 
s aid sections read as f oll ows: 

"Any per son who possesses the quali
fications required by t his act , and 
who meets the requi rements of and 
complie s with the pr ovisions of t h is 
act, and the ordinances , rules and 
regul ations of t he incor porated city 
in which such llcense-e proposes to 
operate his business , may appl y for 
and t he Supervisor of Liquor Control 
may issue a license to sell intoxicat-
5ng liquor , as in this act defined, 
by the drink at retail f or consump
t ion on the premises described in 
the appl ication . Provided, that no 
license shall be issued for the sale 
of intoxicating l iquor , other than 
malt liquor containing alcohol not 
in excess of f ive {5i ) per cent by 
we i ght, by the drink at retail f or 
co~umption on the pr emdses where 
s ol d , in any incorporated city having 
a population of l~ ss than -twenty 
thousand (20 , 000 ) inhabi tants, until 
the sal e of such intoxicating liquor , 
by t he drink a t retail for consump
t ion on the premises where sold , shall 
have been authorized by a vote of the 
majority of the qualif ied voters of 
said city.Such authori ty to be deter
mined by an e l ection to be held in 
said cities having a population of 
l ess than twenty thousand (20 ,.000 ) 
inhabitant s , under the provisi ons and 
methods set out i n this act. The 
population of said cities to be 
determined by the last census of the 
United States compl eted be~ore the 
holding of said election. Provi ded 
further , that for the purpose of t his 
act , the term 'city• shall be con
strued to mean any municipal corpora
tion having a population of five 
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hundred (500} inhabitants or more . 
Provided fu1·ther , that no license 
shal l be issued for the sale of in
toxicating liquor , other than mal t 
liquor containing alcohol not in 
excess of f ive ( 5~ )per cent by weight , 
by the drink at retail for consump
tion on the prem.ises where sold , ou t
side th e l~its of such incorporated 
cit.ies . In each instance , a bond in 
the sum of two thousand (t 2 , 000 . 00 ) 
dollars , with suffic i dnt surety, to 
be approved by the Supervisor of Liquor 
Control , must be given for the faith
fUl performance of all u~ties , imposed 
by l aw ~on the licensee , a nd for the 
faithful performance of all the require
ments of t h is act , and any violation 
of such conditions , duties or require
ments shall be a breach of said bond 
~nd shall automatically cancel and 
forfeit the l icense gr anted hereunder ; 
provided , that no person financially 
interested in the cal e of intoxicat-
inr liquor at wholesale shall be ac
cepted as surety on any such bond . " 

"a pplication for license to manufacture 
or sell intoxicating liquor , under the 
provisions of t his a c t , shall oe made 
to the Supervisor of Liquor Control. 
Befor e any ap~lication f or license shall 
be approved the Supervisor of L.iquor 
Control ahall require of tho applicant 
a bond , to be given to the state , in 
the sum of Two Thousand Dollars , with 
sufficient surety, such bond to be 
approved by the Supervisor of Liquor 
Control , conditioned that the person 
obtaini ng such license shall keep 
at all t~es an orderly house , and 
that he will not s ell , £iVe away or 
otherwise d ispose of , or su.ffer the 



Honorable Charles E .Murrell , J~ . - 4- November 8 ,1937 

same to be done about his premises , 
any intoxicatin~ liquor in any quan
tity to any minor , and conditioned 
t hat he will not viol ate any of the 
provi sions of this act and that he 
will pay all taxes , inspection and 
l icense fees provided for her ein, 
together ith all f ines , penalties 
and forfeitUres which may be ad
~ed against him under tne pro-
v s ona of thisEi'Ct . " ----

Section 19 , supra , provides that bef ore any applica
tion for a l iauor license shall be approved the Supervisor 
of Liquor Contr ol shall require of the applicant a bond to 
be fiven 12 t he State . Ther efore , the oond runs in the name 
01 ne State , a copy of' which we aro herewith i nclosing. 

The sureties are liabl e only in case said license e 
fails to per form all duties Lmposed by l aw upon him. Sec
tion 19 , supra , a l s o provides that said bond is condition
ed that he will pay all taxes , inspection and license fees 
provided for herein, together wit h all fines, pena lties 
and forfe itures wh ich may be adjudged against him under 
t he provisions of t h is Act . 

In cit y of St . Louis v . Sent er Co~ssion Co.,85 
s . v. . (2d) 21, 1 . c . ~4 , the court hel d· the pr imary r ule 
of construction was to det ermine the legisl ative intent_ 
and said: 

"The primary r u l e of construction 
of statutes or ordinances is to 
ascerta in and t.;i ve effect to t he 
lawmakers ' intent . Meyering v . 
Miller - 330 Mo . &85 , 51 s . w. (2d) 
65; Commjns v . Kansas City Public 
Service Co., 334 Mo . 672 , 66 s . w. 
(2d) 920 . This shoul d be done from 
t he words used , if possible , con
sidering t he l anguage honestly and 
!'aithf'ully to ascertain ita plain 
and r ational meaning and to promote 
its object and manifest pur pose." 
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Therefore , while the law provides that the bond 
shall run in the name of the State , it is apparent that 
the legisl a tive intent while enacting the liquor control 
act was that when a breach of the bond occurred , a s in 
the instant case, whereupon a conviction and fine was 
adjudged against said licensee who had furnished the State 
with a bond and was unable to pay said fine , that the 
prosecuting attorney of the county wherein the violation 
was connnitted and f ine adjud[ed , could. sue on the bond 
for the amount of the fine . In support of this we refer 
you to the u nderlined portion of &ection 19, supra . 

~ection 9 of the Liquor Control Act specifically 
prohibits the sale of intoxicating liquor t o a minor and 
no penalty is provided for such viol ation. ~aid Section 9 
provides as follows : 

"ho person or h is employee shall 
sell or supply intoxicating liquor 
or permit same to oe sold or sup
plied to a habitual drunkard or to 
any person who is under or apparent
ly under the influence of intoxicat
in& liquor . Intoxicating liquor 
shall not be given, sold or other
wise supplied to any person ~nder 
the age of twenty-une years , but 
t hls shall not apply to the supply
in£ of intoxicating liquor to a 
per son under said age for medicinal 
purposes only , or by the parent or 
guardian of sucn person or to the 
administering of' said intoxicating 
liquor to said person by a physician, 
~ o person under the age of twenty
one years shall sell or assist in 
the same or dispensinb of intoxicat
int liquor . n 

.hile there is no penalty f or a viol ation of the 
a bove propision of the Liquor Control Act , Se c tion 43 of 
the Laws of 1935 , page 282 , provides a penal ty f or the 
violation of any provision of the Li quor Control Act where 
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there is no specific penal ty ~iven. Section 43 , supra , pro
vides: 

"Any person v1olat~ any of the 
prov i sions of t h is Ac t , except 
where s ome pena l ty is otherwise 
prov i ded , shall upon conviction 
thereof be adjudged guilty of a 
misdemeanor and punished by a 
fine of not l ess t han Fifty 
( t 50 . 00 ) Dollars , nor more t han 
One Thousand ( ~ 1,000 . 00) Dollars , 
or by imprisonment in the county 
jai l f or a term not exceeding 
one year , or by both such f ine 
and jail sentence . " 

In v i ew of the foregoing , t he sale of int oxicating 
liquor to a minor is a v i olation of the Liquor Control 
Act for which t here is a penal ty of a fine or imprisonment 
in the county j a il, or both 1 as provided by Section 43 1 aupr a . 

Ther ef ore 1 in v iew of Section 19 , supra , providing 
the bond is con&itioned t hat the licensee wi ll pay all 
f ines and penalties which may be adjudged agains t him under 
the provisions of this Act , and Section 9 , s upra , hold ing 
t he sal e of intoxicating l iquor to a minor a viola t ion 
of sa i d Act, and Section 43 , supra , maki ng the pena lty for 
such a violation , there is no doubt but what the bond 
may be sued on upon conviction f or a violation of the 
Liquor Control .Act when a fine is adjudged a gainst the 
licensee and he i s unable to pay same . 

The courts have held that even t h ough a bond may 
run to the State and no provi sion is-made as to who may 
sue on s ame , tha t v:her e one suf'f'er s f rom a breach of the 
bond and to whom t he obligation i s owed may sue thereon .• 

In Thomas v . Kindley , 27 N. V• • 231 , 1 . c . 233 1 
the court he ld that even t hough the bond should have been 
taken out i n the name of the Stat e , as provided by statute , 
instead of t aking same out i n the name of tho vi l l a ge of 
Hebr on, State of Nebraska , the bond was hel~ valid and was 
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for the use of any person who may sustain injuries by rea
son of the sale of intoxicating liquors and any injured 
party may suo upon it as provided oy statute . 

In the above case there was a suit on a bond , the 
bond being much more specific than the bond in question, 
settine forth t he fact tLat the licensee shall pay all 
damages, f ines and forfeitures which may be adjudged agains t 
him under ~ Erovisions of th~ statutes of the State .2! 
Nebraska . A reversal was soueht on the gro~that the 
=ond ran in the name of the village of Hebr on, State of 
Nebraska , i natead of the State of Nebraska , as required 
by statute, and the court said : 

thile t he statute requires the bond 
to be payable to the State of Nebraska , 
yet it provi des that it ' may be sued 
upon f or the use of any person or 
his l egal representatives who may be . 
injured by reason of the selling or 
givi ng away any intoxicating liquor 
by the person licensed or is ad j udt,ed ,' 
ao that the bond i s not for the use 
of tho state but for persons who may 
sustain injuries by r eason of the sale 
of intoxicating liquor s . The state , 
therefore , l:,! merely a nomiiiil larty, 
a t rust ee , out titere is no prov sion 
that if another ovligeo is named the 
bond will therefore be void . In the 
absence of such a provision e must 
hol d the bond to bo valid and avail 
able to any person who may have su s 
tained injuries by the sal e of liquors 
by the principal in the bond . " 

In l ike manner our s tatut e , Section 19 , provides 
the bond required her ein shall ce g iven t o the State but 
further provides said bond shall be conditioned that said 
lice~ee will pay all fines and penaltie s wh ich may be 
adjudged against him under the provisions of t h is &ct. 
The bond also specif ically makes said bond null and void 
if said principal shall faithfully perform all the duties 
imposed by law. 

Sect ion 698~ Revised Statutes Missouri 1929 , reads 
as follows : 
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"Every action shall be prosecuted 
in the name of the rea l party in 
interest, except as otherwise pro
vided in the next pr eceding section ; 
but this section shall not be deemed 
to authorize t he assignment or a 
thl ns in a ction not arising out of 
contract . n 

In Lynch v . Brennan, et al., 154 N. W. 795 , the 
court said: 

"There can be no ques t ion that the 
facts alleged are suff icient to 
charge defendant brennan with lia
bility a t conm on law . Curran v . 
Olson, 88 u1inn. 307 , 92 N. \ . 1124, 
60 L . R . A. 73J , 97 Am. St. Rep . 517 . 
The liabili~y of aefendant ~urety 
Company is a differ ent matter . Its 
liabi.lity , if any exists , is contractual 
and is predicated upon its bond. ~he 

bond ~st be construed in connection 
~ith the statutes which prescribe 
~he terms to be contained in the 
bond and proscribe its scope and ef
fect. There are two such statutory 
provisions." 

In State v . Uailer , 203 S . \, . 66t , l . c . 667 , the 
court held that even though the bond was made separate 
to the State where one suffering a s pecial injury from a 
breach of the bond and to whom the o bligation was owed , 
may sue thereon& 

"In ot her words , the statuto having 
required a bond for the faithful 
performance of duty, and relator , 
as a peaceabl e , unoffending patron, 
legally in the dramshop keeper ' s 
place of business , is entitled to 
an observance of that duty, and , 
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being personally and specially in
Sured by the fai lure to perform 
that duty , has a cause of a ction on 
the bond . Being the party injured 
by the br each of t h e bond , he i s 
the r eal party in interest , hnd, 
as relator , i a entitled to have the 
suit maint ained . Secti on 1729, R. s • 
. o . 1909 • .fo·r·equently stntutes pro
vide for the giving of bonds, made 
payabl e to the state , for the per
formance of some duty or obliga t ion 
concern~ which it ia not provided 
who ntay sue t hereon , but ' where 
t here ' s a ri~ht there ' s a remedy , ' 
and it has been held that one suffer
inf a special in jury from a breach o£ 
the bond and t o .h om tne oblibation 
is ov.ed may sue thereon • .t< or i nstance , 
a recorder of d eeds is r equired to 
give bond for the fai t hful per!ormance 
of his duti es , and no provis ion is 
made as to who m&y sue thereon or 
undez· what. c ircumstances su it may be 
brought . And yet a recorder was hel d 
l i abl e on his bond f or a bPeach 
thereof toward one to ~hom h e owed 
t hat duty and who ~as s peciall y in
jured b y the brea ch thereof . ~tate 
ex r e l v . Green , 124 o . App . 80 , 
100 s . ~ . 1115 . See , a lso , &cott v . 
k i s souri racific h . ~o ., 38 .o . App . 
52~ . lhat a oond inures to the benefit 
of one entitled to the performance 
o£ the nuty for ,h ich the bond is 
given , and can be sued on by such an 
one 1njured by tbB breach thereof , i s 
he ld in Youn~ ~ . YouAb , 21 . Intt . APP • 
509 , 5 2 N. -~ . 776; American Surety Co . 
v . Thorn- Halliwell Cemen t Co . 9 Kan . 
App . 8 , 57 Pac . 237 J People v . Cotteral, 
115 t..ich. 43 , 73 N. ' ' • 19 , 74 N. : . 183; 
School District v . Livers , 147 ~o . 580, 
4£ s • .• 507 ; City of St . Louis v . Von 
Phul, 133 G.o . 561, 34 :::> . w. 843 ,54 Am. 
St. Rep . 695 ; Devers v . Howar d , 144 ruo. 
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671 , 46 s . w. 625 . 

"In Squires v . Hichi~an oondinf. C,o ., 
173 .wieh. J04 , 138 H. u . 1062 , 43 
L. H. A. (N. J . ) 76 , i t is h eld that a 
saloon keeper ' s oond , being f or t h e 
beaofit o. the pu ~lic and not strict 
ly CO.ilt ractu!1l in nature , ... s to be 
construed according to the purpose , 
intent , and meanin~ of the statute 
purcuant to vcich it i s r iven , and 
not accord~ to the strict r ul es 
a ppl icabl e to privat e contracts of 
suretyship . J ortain 1L is tha t 
if the action in the case at bar 
cannot be mainta ined , then individual 
citizens or members of the uody 
politic have no protection by reason 
of s~id b ond . If a per son is beaten 
up and abused by the saloon keeper 
or his agents hil e in t h e saloon, 
t hen the only redress a f f orded by 
the bond is to Lave tr.o reputable 
taxp~ ;ing citizens to br ing suit 
for tho f orfeiture thereof, provided 
they will volunteer to run t he r isk , 
\, e do not think this is the intent 
and n eaning of the statute nor the 
l imit o£ its purpose in requiring 
t he saloon keeper to &i ve security 
against the happenint of such occur
r ences . ~he business engaged in is or 
a character likely to r esult ln such 
thlnus , an~ tn~ saloon keeper gives a 
bond that he wil l not per mit or suffer 
t h em to be done , and his sureties are 
~ell a-are of the nature of the bus~
ness they agr ee to guar antee shall 
be conducted in an orderly manner , and 
for a sal oon keeper , through his agent 
and bartender , to beat up an unoffend
i n£ patron of h is place of busine ss 
~~d then go free of all liability on 
t he bond because i t d oos not cover such 
matters is t o restric t within too nar row 
l1m1 ts the language of t he bond and 
the ob ject and intention of the statute 
r equiring one to be g iven.• 
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Section 2- a of the Liquor Control Act make s i t the 
duty of the prosecuting a t t orney to proeeeu te anyone vio
l a t ing t he provi sions of the liquor control act , and reads 
as follows : 

".t- or the pur pose of enforcing the 
r·rovis ions of t .t..is act and acts 
amendatory thereto , t he pr os ecuting 
a t torneys of the respective countie s 
and the circuit attorneys , or at the 
r equest of the r overnor , the Attorney 
Ceneral shall investigate and prose
cute all viola t ions of any provis ion 
of t his act ; * * ~ ~ ~n 

Therefore , in view of the foregoing , it is the 
opinion of t h is Lepartment that i t was t he intent i on of t he 
Legislature in r equirin£ a bond of each licensee to not 
only protect the ~tate but also the county upon any licensee 
violating any provision of t he Liquor Control Act, and, 
t her ef or e , t he prosecutint attorney of the count y wherein 
t he act was committed ~y orine suit upon the oond. 

Relative to the procedure t o be t aken , we suggest 
t hat suit be br oueh t i n the sa~e manner as you would on 
any ot her bond . buit shoul d oe br ought in the name of 
t he St a te at rel a t ion of or to use of t he County of Adair. 
\Ia can f urnish you with a certified copy of the bond g iven 
for t he pur pose of filine the petit ion and f orward you the 
original bond for use ~n the trial of the l awsuit. 

We are inclos i ng a copy of a petition f iled by 
t h i s Department which may be used as a guide , wherei n 
suit was instituted for the full amount of said bond. 
However, in the ins tant case you ar e only sui ng t o recover 
the amount of the f ine and costs . 

APPROVED: 

J. E . TAYLOR 
(Acting ) Attor ney General 

Yours ver y truly, 

AUBR~Y R . HF!JtMETT, JR . 
As sistant At torney General 

ARH LC 


