
I 
RECORDER OF DEEDS : Fee mus t be paid or t endered ~o :ecorder 

before instrument entitled to record; 
Recorder not l iable on his bond for neglect 
unless fee is paid or tendered . 

January 22 . 1937. 

FILED 

Honorable C1w.s . E. Murrell . Jr •• 
Prosecuting Attorney 

(u S 
Adair Count y 
Kirksvi lle.. Missouri 

Dear Sir : 

This is t o acknowledge receipt of your l e tter 
of Januar y 9. 1937. in which you request the opinion ot 
t his Department . Your lettor is as follows: 

«The Circuit Clerk and 3x-off i cio 
:hecorder of ...t.dair County bas request-
ed this offi ce to obtain f rom you 
an opinion as to the construction 
and effect of Section 11566 R. s. 
::o . 1929. Tlhen taken i n connecti on 
t"li t h Sections 11564 and 11565 . The 
questi on i s t his : ~ill the ~ocorder 
actinG under Section 11566 i n refus-
i ng to r ecord a ny instrUl'llent whe n 
the fee allo\7ed by law is no t paid 
or tendered be l iable for damages 
under Sect ion 11564 and 11565':' n 

\':e shall set forth i n their e ntire t y the sections 
of t he statute s referred to i n your lett er . 

section 11564 . R. s . no . 19ro . pertaining t o the 
liability of t ho recorder for neglect of duty. provi des: 

"If any recorder to v:hom any deed 
or other wri t inw . proved or acknow
l ed0ed accordi ng t o l aw . shall be 
delivered f or record: Firat. neglect 
or refuse t o make an entry thereof . 
or Gi ve a receipt t herefor. aa re
quired by section 11546; or~ second . 
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ne 0 lect or refuse t u record such 
deed or other writing within a 
rea sonable time after receiving 
t he sace; or . thir d , record any 
deed or o~er instrument i n l'lri ting 
before another f irst brought into 
hi s office a nd entitled to be re
corded; or . fourth. record any deed 
or ot her i ns t r uroont of \rriting un
timel y or in a ny other manner than 
as herein before directed; or . fifth . 
ne~lect or refuse to provide and 
keep i n hie office such an index as 
is required by this chapter , he shall 
pay to the party agyieved double 
the da.rnage s which may be occasioned 
t hereby, t o be r ecovered by c ivil 
action on the offici~l bond of the 
recorder . " 

Section 115-65 . R. S. I!o . 1929. provides for t he 
pro secution of the recorder under t ho cri ninal l aws for 
willfully negl ecti ng or refUSinG to perform a ny of t he duties 
as required by this chapter or i n willfully perf orming them 
i n a ny other manner t "'.a.n is requ1.red by law; and a lso pro
vi de s .for forfeitur e t o the county in a sum not exceeding 
.,.300. 00 t o bo recovered by ci vil action; which section is 
as .follows : 

"If any recorder shall willfully 
ne0 l ect or r ef use to per.forc any o.f 
t he duties required of h i m by t his 
chapter . or shall willfully perform 
t hem i r:. a ny othor ma.p_. .. er t han is r e 
quired by l aw . he shall be deemed 
gui lty of a mi sdemea nor in office , 
and proceeded aga i nst a ccordingl y ; 
a nd shall . moreover . forf e i t a nd pay 
t o t he use of the county a s um not 
exceeding throe hundred dollars , t o 
be recovered by c ivil action." 

Secti on 11566 . R. s. 1fu . 1929. provide s : 

aThe recorder shall not be bound to 
make any record for which a f ee may 
be allowed by la.w . unle as such fee 
shall have beeP pai d or tendered by 
the party requir i11g the record to be 
made . " 
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Your quest ion is . will t he r~corder acti~~ under 
section 1156~ i . refusi ng t o record any i~strument when the 
fee allowed by l aw is not paid or tendered be liable for 
damages under section 11564 and 11565 ·t 

Corpus Juri s, Vol . 53 , p . 1081 , Sections 38 and 
40 , says t he follo i nc : 

"In the abse .. co of co!"!trary st.... tu
tor .1 orovisio · .s . the re:::;i ater may 
demand paJ ~nt in a dvance of his 
fees for pei•formill[; a give service. " 

"JJ;anda -.uo will not l ie t o compel a 
register t o perform a d1.• ty pertain
in; to his office without paynent 
of' his fee therefor in advance , 
oven though the foe de~.anded is 
cla1..1ed to bo excessive, wmre i t 
appears t hat relator is able t v pay 
the fee a nd can recover the alleged 
excess by ordi~..ary action." 

Under the last quoted section of t ho statute . i t 
is t herefore 01~ opinion t hat one desiring to have a n instru
ment recorded i n the recorder ' a office whic h is entitled to 
r ecord , the required fee must f i rst ha ve bee paid or t e _rlor
ed by the person present ing ~e f or record t o the recorder 
of deeds , a nd if such payment is not .nade or tendered as 
provided by Section 11566 , supra . the recorder of deed s vould 
not be liabl e by civil a ction on his official bo~d under 
section 11564 , supra , nor t o the penalties under Section 
11565 , supra , f or failure t o rocord such instrument so 
presented for record. 

A )PHOVED: 

J . E • '11.A.YLOR 
(Act i ng ) Attor neJ - General 

Very trul y your s . 

CvVEL~ R. HEm: TT 
Assistant Attorney - General 


