
TAXATI ON : Leasehold interests . if of any value. assessable. 

• on. mdrew J . .urphy 
':>~.: d s s ioncr 

November 22 . 1935 • 

Sto. te :ra.x Com. i ssl on 
Jefferson City. Missouri 

JJea.r r . urphy: 

. 
This is to acknowledge your lottor as follows: 

• nclo~ed pl eaeo f ind an inquiry f r om 
tho st . Louis Union Trust Company as 
to the asaossability of cortain kinds 
of leasos. 

" s the questions asked invol ved an 
interpretation ot our anseosment laws . 
~e r e spectfully ask for an opinion 
on these questions . 

" (!'his Com iss1on tn s been unable to 
find any definite la~ on tho sub j ect 
of leases; neithe~ have we beon able 
to ~ocate a cour~ decision covering 
the matter . It is our opinion . how ver . 
tha~ so .e leases are subject t o a.s~ess -
,.,.ent . I 

"It 1 s also nppe.ron t u~ t ao-e loa so s 
have a value . · s for instance. the 
third example in this inquiry •nder 
question . ;bore a purchaser pays a 
large sum of monoy f or a l ease . 

"The pay~cnt of tho considerable sum 
of money for a lease definitely ootab-
11 she c the t .c t that said lease ha a a 
value . and lf it has a vuluo it is 
a asesaablc in our opinion. 
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"If so~ loa oes are cons t r ued to have 
a val e . t nen the que st ion ~11 arise 
as to the proper moth~ or determ1n-
1nu auch vnlue f or assessment . 

"It lo our opinion that t r e onl y value 
t hat a lea se can h:l ve . under ex:unole 
No . 1. is the excess payments provided 
fo~ in the loa se. above a tair rental 
on the property . in example Uo . 2 . 
t he L~ount the rental . provided tor in 
tho lea se . is under a rair retur n on 
tho value or t he property leased . 

"In example No . 3. the i nitial value 
ot t ho l ea se would be t he a~unt paid 
for the l easo; decreased each ~ear 
thor oaf t er by the shortening of the 
unexo1red tin:o t o run. nd fur t her 
l essened. or j neroased. by any change 
in t he value or the oper ty . 

"In the first two examples t he asses~able 
valve of t he 1 ea so would be determined 
by taking the annual profits cndcr t he 
lease and capitalizin~ sa~ at a fair 
Pate of r e turn . ~J 6 . 7 or a~. and · 
valuin~ t ho l ease at the capiba1zed 
value . thus obtained. 

".s for exa ~le , i f property on which 
a fair return would be l .ovo. per year . 
is le1sed for 2 .ooo . per year . the 
value of the leaso would be the yl.OCO . 
exce ss earnln¢. c3pitalized at . say Br• 
or 12. 500 . 

"Our answer under a l l t hree questions . 
1 (a). 2 (a) and 3 {a ) woul d be 'yes '. 
Our anower to l(b) , 2{b) and 3{b) 
woul d be tne st1mated value or the 
capttalized earning value . " 

Tho sol o question pr sentod i n your inquiry for 
our opinion doals w1 t h the legal proposition a s to whether 
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or not a leasehold i nterest ~ay be assessed for taxation 
p1..1rposes . If a leasehol A is as3essable t ho mode or 
mnnner t hat t ho "value of sa i d property" is doterl'!li~od is 
purely a~nistrative and arrived at by ca lculation . 
'l'herefore , 1n thls opinion, \?O dir ect our conclusion to 
t he narro~ proposi t ion of whether or not a leasehold is 
taxable , .a s the r:~ othod exmoqed in a rriving at its value 
wo ld be det er mined by t he 'fax Co:nmission. 

Sec tion 9 742 , R. s . :o . 19 29 , provide s a~ tollo.7s: 
' 

• " or the support of the e ovcrnment 
of tho st ate , t he payment or the 
public debt, ~nd t he adv~ce-ent of 
t he r ublic interest , taxea shall be 
1 led on nll propert7 , real and 
per3onal , oxcept a s 3tatod in the 
noxt s ction . " 

Section 9746 , • s. ~o . 1929 , provides as follows: 

"Ever y porson owning or holding 
property on t he fir $t day of June • 
1noluding· all such property 
puroh 1s c d on that do.y. ehall be 
liable for taxe s thoreo1:1 for the 
ensuing year." 

The court in State ex rel . v . daph e , 31 s. • (2d) 
'788 , 1. c . 790 , said the following CC'ncor nin_, Section 974 v , 
suprn: 

"Fr om t he fore3o1 ng it appears thAt 
ever ; person owning or holding property 
on trc lat day of Ju ne is liable tor 
t he taxe s t~ereon for the ensu1ns year , 
that it in the duty or evo~y person to 
11st with the asneaoor all taxable 
property 01med by him.. or under his 
care , char ve, or management . and that 
porsonal taxes constitute a debt against 
t he per$on a soested with such tax s . 
t ae por3on named in the ~ax bill. It 
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t he persor: llho hol ds or has under his 
co.re . charge , and managemont per aonal 
property is liable for the taxe s 
t hereon , such taxes may be as ~eaaed 
against him or in his name; nnd. wr.on 
so assossed, t hey constitute n personal 
debt f or which a personal judgment 
a gainst hi . may be recovered. ~ether 
t he care , charge , and m.<lnagement ot 
personal property devolves upon one 
as trustee , ad .1n1strator. executor, 
or curator, or as ent of a nonrosi 
~ent principal , is of no consequence; 
he is made liable tor taxes on the 
property s1cply because he has charge 
and control of it, and not because of 
the eapaci t,- in w hieh he holds 1 t . " 

Corpus Juris , Vol . 35, page 1141 , Paragraph 384 , 
defines "leasehold" as foll o:s: 

"A • leanehol~ ' has been def i ned as 
an e stat e 1n r ealt7 held undor a 
lease , nne as tho r ight t o use 
propert; upon which a leaso i s hold 
for the pur pose s of the l ease . It 
i s 1ntans1ble property, which the 
l aw r ot·ogn1zeo as having value , but 
Hhic h is incorporoal 1n ita nature . 
It is not the property upon which the 
lease 1 s held , nor the property used 
in i ts exerci se , nor the propert y 
produced under the l eaoe . The lease 
hold i s aP entity in itself distin
guishable froo the fee out o f which 
it i ssue s . A leasehold i nteres t is 
not neces· arily included within the 
cen~ng ot the term ' title.• thile 
a leasehold estate 1s an interoat 1n 
or concer ning lands , i t i s generally 
ro5~rded as a chattel roal . " 

It as stated by Corpus Jurio in t he paragraph above 
quoted , that a leasehold "is 1ntan61ble pr op rty, which the 
l aw r ecognizes as having value," th;en, unle s :. t 1e : onst i
t ution or U1ssour 1 a r.d statutes exempt said leasehold f r om 
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taxation it necess3rily follow~ that a leasehold having 
value woula be assessable tor taxation. in view of the 
court's decision in State ox rel . v . Gehner , 8 • w. (2d) 
1057, 1 . c . 1065 . wherein the Supreme Court ot lissour1 . 
en Jane . attor reviewing the mnn1 tax statutes , ~aid t he 
following: 

"Thus we bavc ota.tutes assessins every 
form of ~o~rty which can be owned 
"5iti corpora ion ana Whl'Ch IT consti
tutionally taxable ~this state. " 
(Underscoring ours) 

Sec tion 9743, B. s. o . 192£ , ~ovidoa for the 
exe~pti cno of property f rom taxation and notl inu therein 
is found which exemptn a l easehold. 

o ~ve been unabl e to find a aec1s1on of tho Mi enouri 
Courts to the eff'ect tb:it o. lea :!ehold is or in not asse:tsable . 
UotVever. i n State ex rel . v . Sprlnsficld Convent ion .all 
Association, 301 o . 663, t he court, vhile s pecifically 
sta tin.:_, that it wo.s not passing on tho que stio~ or whether 
a leasehold was aseessable , took occasion to point out that 
the a sso~sor did not at~pt to assess tho leasehold inter st, 
ana further remarked t hat wbOn a c&&e involving the questi on 
as to whother a loasohold 1ntorest c ould bo assoascd was 
properly placed befor e it , woulu be the t ime for it t o decide 
the issue. .e quote f r om the court's opinion , pat,e 672 et seq.: 

" 1ho tax bill introduced L~ evidence 
~haws that the assessment (which was 
for 21 , 250) was made against the 
'bu1ld1ne only . • There ~a~ no attempt 
t o assess the leasehol d estate of the 
dofendant. -!} ~ ~ f' ~'l * ~ .;,; ~ * ·~ §. 

In s1~ple terms t he ass~ssment was 
_ a.Jainst the ' building only' as the 

pronerty of the defendant. It will be 
timo enough for us t o pass upon the 
question as to whether or not the lease
hold estnte is taxable , under the law. 
flhon a ea:se ot t hat kin~ reaches us . 
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"The defencant says it does not own 
this building. and that the taxe s 
against it ehould not be charged to 
or collected fro~ defendant . The City 
of Springfie l d is not suod . and for 
t hat reason t he question of exemptions 
f ro m taxation ia not in this case. The 
f orce of a ppellant's brJef is spent 
upon quest~ ons not in the ease at all . 
In s uch brief much is said of tax 
exempt! ns . This is not in the case . 
~omething is said in both briefs upon 
the question as to whether or not a 
le lsehold is taxable . This is not 
in the case. No leasehold has either 
been assessed or taxed so far ns we 
are advised. ·,: ~-- ->. ·.1- ., .. -~ ••• ·.~ · .. 

" !: -;. -:;. The propert y it self should ba ve 
oeen assessed (if sub ject t o assessment 
and t~xation) to the owner . the city of 
~prin~field. r he leasehold estate (it 
subject t o assessment and taxation at 
all ) should ~ve been assessed to 
defendant . unless the terms of the lea se 
prec ludes this view. Th~ assessment here 
i s not upon the leasehold and hence not 
upon anyt hing owned by the defendant . 
Thi s suffices for an aff irmance of t he 
judgment. " 

he can only speculate as to ~bat the court would 
have fa i d if the leasehold in that case would have been 
asse ssed instead oft~ building. lhile the c rurt ' s 
remarks concerning the leasehold interest in the above 
ease are purely obit er dictum. ~et . t o our mind, it 
str ongly indicates that t he court ,.,as s ug:.eating t o the 
t ax officials t hat leasehold i nterests were proper subjects 
of assessment when assessed as a leasehold. 



Hon . ndrew J. ur pey -7- November 22, 1935. 

~~om t he above and foregoins it i s our opini on 
that a leasehold is inta~ble pr operty which rray have 
a valuo and if it has a value such should be nsoessod 
to t he owner . The assessment auainst t he 011110r should 
be on t he le~ s hold. It a leasehold baa no value. t hen, 
ot' course , it would not be asseasable aa a ssessments only 
a e , la.ced against property h!tv1ng a va lue . .e a.ro ot 
tho opinion that the value of a leasehold to a lessee 
:ould be tho difference between what is paid under the 
lease t o what a fair rental of t he property would be . 

Having concluded that a lea aohold interest. it 
ot value , shO'll d be o.a Ressed for taxation ""urposes, it 
follows thQt the determining of the value of any lease 
is a questi on of tact and purely adDdn1atrat1ve. Theretdre, 
we do no t in this opinion write on the method of a rriving 
at t he true value of any loase . It suffices t o say, 
however, that yo~ concl usion concerning the three il l us
trationo ~iven 1n your letter i s correct . I n other words~ 
we dopt t hi s paras raph contained in your letter: ~ our 
answer under all three quostions , l{a) , 2{a ) and 3(a ) would 
bo 'yes•. Our answer to l(b) . 2(b ) and 3(b) woul d be the 
estittnted vAlue or the capitalized earning value . " 

Yours very truly , 

Jame s L . Hom Doatel 
• a istant At t orney-General 

APl-ROVJ D: 

J O .... • HO '. ' N. Jr •• 
(Acting} Attorney-}eneral . 

JLH:EG 


