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sAL~RIAS ANU FEES : Circuit c lerk end ex of~ioio reo~rder 1s 
not entitled ~o ret ain teos fo~ issuance 
of war riace l!censes it by ao doing he 
roc .J i ves in cor.:..pcnsut1on r..ore than the 
annual salary ns def:ned in ~eo . 11786, 
R. s • .~....o . 1929 • 

. ,.· ) 

OYeD.bOJ- 7 t 190$. 

Honorable Loo -ullino , 
I~necutina Attorne7, 
.tch1eon Cou.'lty, 
.oc : ort , L:1csour1 • 

.UOcr 01r: 

'ih1 111 aetno lodco receipt ot your 1nqulry 
hlc~ 1 oe tollowa: 

'"fhe County Court ot' m.r County h ve 
c.sr.ed Il8 to wr1 te to you tor r.n 
op1nlon 1n re nrd to Heoor4or •r. Fceo 
tor 1ocu1ng rr1 se llcenooe, n~ 
t he recordlne or the rr1 so 
oerttt!e te retur~e~ to h1a ott1ce. 

"It eoo thct f ormoltlY th 1 co rderc 
we~e pemittod. to ret 1n all cuoh re o 
aa thc~eon nna did not cco~~t to tho 
Cow1ty Court for uny uoh . 

"Our pronont oeordow, ho by reason 
of tho roo nt con olldnt1on cct , 1n 
al o t!1e Circu1 t Cleltk . 1a eonton41ns 
t hAt ho should bo pcrcitted to ret ln 
all roe collected connected :11 tb 
. rr1neo licer~•• · 

"lhe County ourt 1e nelt1ns your opinion 
upon this propo 1t1on, bleb thoy hope 
to r eco1v aoo~. " 

~ect.1on 2979 . • • ~o. 19'9 1 pro•1dea: 
1 n1e rocordcr ~ l ell rocor~ ell oarriago 
11cen ea it.t ueo i !: 11- bound book 

e;,>t ~o-:: tlmt. purpoaa . th tho rot urn 
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thereon , ~or hteh h~ halt rocoiYe 
o f ee of one dollar , t o be pnid f or 
by tllo porcon obtn1nln the o .. •" 

Tho LoeJ.ol.nt.uro haa pooeod tJ 1·. c:ont::ol 1c1ut1ne tho 
orr1co or circuit clork nnd recorde• 1~ e~rtnln cotmtlea. 
'!'llo eeet1on rela ting to reeo , bc1ns ,)octlon 11'186. lA ot 
~1saoa:1 , 19~ , pago 3eo , 1~ rollo o: 

'"l'ho n&rocnto noount or rcoa thut 
any cler ot' tho ca .. ou1 t Court undor 

tloloo 2 and 3 or tb1e Chapter nhnll 
be a llowod t o ret in !or any one yo r ' a 
oorv1co oht.ll not in ony case o::o-eaed 
t ho amount horolnaftor net out . In 
count!oe bovtnc a populot!on of l c a 
than 7 ,~ pornono , ttbc um ot vlCOO. OO ; 
ln count1.o hevine a popu t1on or 7 , 500 
nnd le::.e t bL.n 10 ,aoo peroono tho oum 
ot 1100. 00 ; in couut1cc hov! na a popu
l s t1on ot 10, 0 nod l ena th n 12 , 500 
percons , t he ow_ ot Ql300. 00 ; in 
countlos hav!nc o popul t1on ot ln ,~o 
.em~ lece t!:... n 15 , 000 r one tho etC 
of 1500. 00 ; 1n count1c h v nc a 
population ot 15 , 000 tmd leno than 
17 , 500 croons , t c ~~or ~1700.00 ; 
in countloc hnv1ng ~pul t lon ot 
17 , 500 nd leo than o,ooo poroons , 
tt.c sun ot -. 1900. 00; in count los hev1ns 
c popul t!on or 20 ,000 nd loao thnn 
25 , 000 nereons , the n or 210J. OO; 
i n count1e~ hov!ng population ot 
r~ ,ooo nd lese than so,ooo p rsono, 
t t1e ow .. ot .e:soo.oo; !n oount1ee bav1nc 
o population or 30 ,ooo nd lee• thrm 
?o,ooo ~croons , the or ~soo.oo ; 
1n counties tJnv!ns a popul a tion ot 
70 ,000 and loao t hnn ao,ooo poraona , 
t ho o ot ~ooo.oo ; prolid d , t hot in 
any eoWltJ .bore1n th o er:t of tho 
ctrcu1t court 1 ex-~rr1c1o recorder 
or doe4a , enid office~ ehnll be con
c1dored c on for t he pur~oce ot th1e 
acct1oc; nr ovidcd , ru t (')1!' , t hat clor c 
ot tt.o CircUit--cc)u.rt oll bo llowod 
to roto1n, !n tldd!t\.on to the tcsoo 
cllo~d under tblc eect i on , ell f eoa 
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prov1dos: 

c rnc by tl. in o os or cben,..e ot 
YCDUG froc ot her COWlt.l e s; erovidod 1 
~ rtt f, th t , untll t ho cxpirailon or 
t tl lr procent tor or orrlce , the per
ooniJ bold1r .J t l e o!fibeG ot Circuit 
ClerkG ohcll be pnld in th nnor 
and t o th ~ ru:e zt.cnt n now prov1<1o4 
b~~ 1 • " 

oct1on 11008 , L!l\i~ ot t t eopt.lrl , 1933, p~ c o ~70, 

"The lc~t pr v1oue dccennl 1 concUD ot 
t ho .ltod ~ totes boll b tho b elo 
for det rminiog tbc Op t1on of OnJ 
county tn thi otato, for th purpone 
of escort 1n1ns th a 1 • or ny 
c unt:J officer for any y a r , or tl! O l!:Dunt 
or foco he y rot ln, • • • . " 

iJ ctlon ll.OO , I . u . o. l9~g , set out t11o 1te. ot 
eb rse for r cor oru tor th i r eoTY1cos. 

d ec tion ll7Gn, h . w• ~. 1 o, ~eto out the ohnreoo 
.e~ttte4 to th clor or circutt court and of courto ot 
COQ on plene. 

tnc oh r eeo utbor1z ~ 1n ~ ctions 11785 4 1100• 
oro pam! t tc<l nd roqu1ro r1 t o bo o1 nu1 colloctcd bJ the 
ott1c1al. !.or O't'er 1 t ho CllWtlnt CJt COU y collected by the 
o!!"1c1al 1o ~tot nccoct r1l y the ernount t ncy t h t shall 
be 14 t o t t e offio!cl c oou o tion. 

In th c ao of , t eto rcl. Troll v • Sro Ill , l-'G 
o . 401 1 1 . c • .OG, t !'.e wU:>I'C. o Court. of thlc J t cto c ys; 

! t i.e w 11 Gettl d t hat no officer ls 
nt1tl t o r o D or 4ny 1ne unl c r o

vided t or b~ ot tuto 1 n~ bolng olely 
of t ct utory rl t , t etutc nllolln t he 

e o ~uct b str1otl1 con trued. St te 
z r ol. • · .,o'!'ford , 116 t: o • . 20 ; ted 

Yc . I .. 1lro d , 67 1..0. 687; Go n T. 
, Lnfnyott eo. , '1G 1 Q G7~ I n t he coae 

la t c1to0 i t io i : 1 a r t of e 
publ1o offi cer t o t ~a i ~or vad f oc 
t l c ct tute. 1: entitled o no f' ee 
ror oorvl coo !u~ 1erro ao s ob 
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ort1cor , unless the ~tatute g1Yea i t . 
When the etntute fai l s to provide u tee 
toJ.· Dervloes be 1 roqu1r Gd to perfor m 
e · p ubl ic offlcer , be has no c ln1m 
upon the utato tor compensation tor such 
oerv1oes . ' ~i lllruaa v . Chariton Co., 
a5 ~; o . o•5. " 

In t he cu o or ti tate ez rel. ve . Gordon • s•5 o. 12 , 
1 . c . 27, t lle !;upr eme Court ot th1e State sayss 

fiCO!upcns tion to publ ic officer ia a 
tter of et tute , not or contract ; n4 

lt does no~ depend upon t he ~unt or 
vnluo of erv1coe perfor, ed , but i s 
incidenta l to t h off ice . 

n hroop on l Ubl 1e ff1oer s (~ec . • ) 
says : ' It bee been ott on held , tbat 
an officer ' s right to hie co Jpencut l on 
doea not grow out or contract bot een 
hi'' end the Stnt e . The corupenoat 1 on 
belongs to the or-.1cer , e.s an incident 
of his otriee , and he 1 · ent itl ed to lt , 
not by fo rce of ny contract but because 
the law attaches it tc> t he offic e . • 

~ ech on Publ i c OffJoea end orr1cera 
saya : ' Sec . 8~8 . UDleaa, t herefore , 
componsation ia by \ aw attached to t he 
off i ce, none c n be r eoovere4. A person 
who aooept a an office t o wh1oh no co pen
sat ion ia ttached io nreaumed to under
t oke to aerYe srat ultoual J , and he cannot 
r ecover anyt b!n upon the ground or n 
1Llpl1eCL contract t o pay hat the s ervice 
la •orth , ' • ' • 

" In nn ;t v . ,.efrlgeratlne Co. , 236 o . 
41 , Brofm , J ., & ecki tor the court 
says: ' . fhen t ho l e · requir es a specific 
sorvice to be pcrtort~d by a public 
otticor, be i~t per torm tbe.t service 
ree;nrdleea ot wl~othcr any pro"f'iaion has 
beon uade to paf hi~ for ~~e. • 
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".lot only 1c tbo rS e'ht to conr~onoot1on 
dopnnt!cnt unon ~tutu'Clo, b· tho ( Othod 
or part1oulor r.o .. ptlov1del! by o tute 

uat b ccopted. n thtn point the 
~ana o 1ty Court or t.p, lo enyo : ' I t 
aooDs th ene l J·~ ia thl . country , 
e nuo e d b y the &oo1 1one and te.xt
wrl tera, t l t t b r nd1t1on f serv1ooa 
by c. publle orr cor 1.D to b dee d 
gre tu1to , unle o conpen t1 on there
for 1 prov 1od by 5tetuto. 6\ne further, 
:tt ell tt oCJ thct It th r;tn tut.e 
provide no~nonootion in a p rt1cul r 
node or ~nnor , tl n th oft l c r le con· 
r1n d t o thflt lJIJuner • nd 1c on tlod 
to n other or r ~th r oo c t on , or 
to ny d1fforont mode or ocur1ne the 

t • ., •n • 
And a t p GO 29 ~he Court . yD: 

n .. t h(j l~cc;1olotu.re y fix ch 
co · n ot1on to public o t r1co e & 
1t c eo t1t . or nono ut ell , e n 
~o no eonnt1tut1onal objection to 
ito attecb1n uch coJ .d1t1or.e a lt 
de~~ pro er to th Dyn~nt of tbe 
ooo enantion, ouch conditione t o bo 
b1ndi upon any one t th r rter 
enters upon ouch of fi ce and porto 
! t dutic • ~\ st te obovo , tho 
o pcneat1on ha no r l atlon t~ the 
aoount or volu or tho corY1co. -ntere 
can be no ppl tcat1on or the dootT.1ne 
of quantu:l orult . ho off1oor tc.l:.oc 
t ho ~flc cue onere. !Iov1 e ce ptod 
1t . th t ho conditio 1 yoae4 by t he 
LoGial.et.ure , upon o o 111 l1o oust 
depend tor any co ~en tion nt ell, 
he cannot ttcruord& chtllcn o the 
power ot tt Le leture t o 1 oo eucb 
cond1 t1one . • • • t• 

In ttJC r:n o of {. !ns vo. Rlvorl and lAJVeo D1Gtr1ot , 
270 .,)• • 105 , llG Court yo , 1 . c . 106: 

''I t c no l 1Jngor open to ~ · eet1on but 
that comnc ation t o $ pu 11c orrtcer 



: ouor .bl~ Lea;: t .:.l l i uo -e- noverber " · 1935. 

1r n tetter or statute n4 not or 
contract • d t lu1t oor.openoot1on ex1 to , 
if 1t ~ iota ct all , colol y u the 
cr tion or u e law ~nd then 1 in
cident al to t he otfi~o. ~ * • · • 
urthorl~re , our .uUi)I1one Court heD 

c1tod \11th pprovol t he s t a t nt of' 
t he ce~ 1 rule ~0 be ro nd in ~tote 
ox rol. •Odok1 vn. · oCroo n, 60 ~o • 
•. l'• l oc . oi t . G56 • 1'JO t ho ctroct tbet 
t ho r ndition or acrv1ces by c publ1o 
0 1er.r 1.n to bo doer nratu1tOU8 
unlesa a co .... peneet1on t oretor i G pro
v1,od by t ~uto, on t~at . r by 
otntute co enbotlou in provido~ ror 
in o part ie· l ""' code: ;.')r nno;- , tl.e:'\ 
t he orriccr 1s cont1nod to th.t nnner 
end io t!tlod to oo other or furthor 
cowpc.~ot1on, o~ to ~y d1t fercnt EO~o 
)f cocurin tho o . • a 

It w1ll be noted thct ~cction 117 6 , euprn, has the 
provlolon th t 1n any county herein th• clerk or tbe o~rcuit 
court 1o z of t1e1o recorder of d ~e . nl d orrtce~ h 11 be 
consid red c.o one, ~or t.h purpon df thlB fl.eot1on. " 

Section llel4, La ot 
"1d D a tollo 

It o~£11 be the duty of the elorkn or 
oll court <1f rooord ~o c• reo and col
lect , 1n 11 co e c, evory r • aeoru1na 
to t boir oft~eeo unOcT the rovio1on 
of ncet1on 1176S, 11? 9, nnd l l78B, 
or or cny othor etotute, except n~ch 
reo t..s arc cbart,;enbl~ to U\c county , on4 
1f o h teee co not p 1d en due by the 

rty li ble foT tte pcyc nt , 1t sholl 
b th£J d ty ot tll cl rl: to torth 1th 
ia:luo e. :roo bill for ct~o and p lactl ouch 
toe bill in t he b r.~a or tll her1tf ot 
t he proper county, 1ho ab ll torth\d th 
1 vy on on ~a per eon 11 ble there
fol, or their curot1o~ , cc authorized 
end provided by ceot1Pn 1177&. Suob 
olorlt shall , t tho cmcl -of eech q l~at•tor • 
!"ilo 1 t.h t he county cle1•k a report of' 
all f eeo ~o!~ c.O Gcorui l6 to hia o~fice 
d -1n cuc11 uartor , t ut1ne tho t 1 tle 
of tho cc o or on ~ t ccaount nuch r ooa 

I 
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were char ged , toaothcr ith the no.!os or 
the peroone p~y1n or ~ ho or~ 11uble 
for samo , with tlle n~es of ell t:Juret1oe , 
where security for costs he~ boon re
quired, enQ hich report hell also ohow 
which of 3UOh fees have b on paid end 
the total ~ount thereof , und vhat fee 
billG , it eny , hevo been iooued and tor 
whc. t fcea nd hen pl..heed in the honda 
o~ the sheriff tor collection , and fur
ther st ting th t , otter due d111gonce , 
be hes bocn un ble to colloct t h fees 
r eported unpaid , ond tmieh said report 
ah. 11 be vorlt'ied by the oftidaTit or 
suet clerk. And quarterly ouch clerk 
ehal l '? 1 into the county treo.oury tbe 
rur.ount or ~ny teen collected in exeeoa 
ot t !le ::s <t"-rmitted to be retained 
tor services and pay of deputioo nnd 
eo5ictonts , ~d ovory clerk shell be 
liable ou his off ici 1 bond tor ell tees 
collected and not uccoun~ed tor by b1 
ca p~ovided by law. lt shall bo the 
duty of t h e county court to cxar.:dne such 

rterl y report end to re uire ot tho 
pro.,ccutint.; at1;<>rney to enforce payw.ent 
of all fees therein eltown to be unpa1d 
in any nnor nov, or Here ~t r provided 
by la , nd , to t hot en , ouch prooecut
in• • ttornoy shull hevo authority , ot any 
t! ~ . to d1roct t ho 1nauanoe ~r any 
ex c.t:on or roo bill for coctn in uny 
Ct>!le i n hi c!t any ooato tH~ oruing to the 
cou:1ty e r e un;>a ld . " 

It • 111 be noted t bc.t ~his lat..t rsection roqulroa 
that the clerk ohell o mrterly poy into tl.o county tronou.rr 
t he ncount ot any reo~ collected in cxceoe at the sums per 
mitted to bo reta i ned for servicec and pay of deputies end 
aaeistante, und t hat t ho clcrlc ehell be 11nbl on hia official 
bond tor all rcoc collected and not a ccounted for by him. 

1~e feeo collected f or tho issuance of ~rriage 
l leenaee t.nd t he recordinG of the rriego cart1t1c te are 
o~t1c1al fees end would not ~ d could not be collected by any 
other per on t han the person vno t t (} tir.:o io t he otf1o1 l . 
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coot1on l l7D6 , cuprs , uoc~ dofi nlte tei ~• in 
:stc.t1ne thct t he Utt.Tel.~tc o ount ()f roe s tbet eny olork 
ot tho c:1rcu1t court. r;hall bo c llo od t o rotatr. for· eny 
one y~ar • e ccrv1oes ulall not 1n a~y caco exoee~ tho 
smount~ l n oc1d ooct1on ct torth. ~bl o eoctiox:. 1o the 
J a r stick an~ . .1 curo by h1~h t ho raoo of' the c1rcu!t 
clcr and ex off1c o rcoor er ore a · &d . 

It 1o our Gpinion thnt t ba c1rct1t clor~ tnO o~ off 1cl o 
rocorder 1o ::wt pcr ... ittc~ mclor tho law t o 1·eta1n reeo col 
l octed b y ll!r.) for the if sw.u~o or 1!Jlrr1 o liccnnon . nor !'or 
t he recore.in of tllo :~r!«'lgn c rt~fJ catG , 1f' tLo t•ot ontion 
t heroor oul encblo uch otf1ci l to ro~e1vo n c. oator ncount 
of nlo.ry t or tl o yc l' tl on t. r;et forth 1n ..~oct ion 11 ?Be • 
eupr n. 

Very tTUly youro , 

m A.:.r.. TCO •• , 
n!o ~nt •ttorn y Conor 1. 

I .F~ tJV v : 


