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to 5 
u-. Arthur IJ . L..uoller, 
Prosecuting ~ttorncy , 
Gasconade ounty , 
i enc.unn , .. ..1aaour1 • 

.uca r o..)ir: 

This will tc~owledge receipt or your l e tter 
which is a~ follows: 

"~ureuant to our conversation with you on 
Thursday, , y g , rel t!Yo to the r . ~ 
Hoc nn'o lol and located in the isaour1 
l iver bet oen Gneconado and onteomery 
counties desire to haYe you give ~e your 
opinion on the questlon: In hat County 
io this 1slond located ond 7-hich county 
ic entitled to the taxe~ for s ld !~land? 

"The ractc re: 

"!Jr . Heclaulnn pure he oed the i a land from 
tho ~'aconade County Court in 1922 and 
has pal~ his taxes t o Caaconode County up 

· to and including 1933 . llo has the s i gna
tures of 15 cocpetont rive~en 1nolud1n 
lioonsed pilots that 5 year5 p revioUB t o 
his purchase t ho thro d or the channel or 
the - i ooour1 ~1vcr wns on the north side 
or this island. Ue hus pa to sho that 
t ho ch nnel hud not ohCJl cd in l9L6 , lso 
u 1 ttor froro1 a. lice sed pi lot or an 
official channel fotcustero t he u. ~ . naa
boat , .. t s sow.i , tll t the channel -..aa otill 
on the north &!ue of id Isl and in tho fall 
of 191.7 . 

"'l'he • .... . n • .!Jept . built a syatcc or 
uikes noot ond acrooe t ho he d of ti1ie 
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Islund in 1928 , and since had dr edced 
tho south s ide on three dlfforont occasions . 
~urine the c1iod of conotruction, cps 
ore l eft i n t~~ dikes l~ediotely .est of 

the i s l and , due to lock or ~·a.ter on tho 
south side. uue to thio Govor~cnt construc
tion ork tho channel hao changed to tho 
south side . 

" 1th the rlver at an 8 ft . stage on the 
euuee at Iior- no... , isoouri • ·ater still 
courses throu b bot~oen the north side of 
t ho 1slcnd nd. tho .. ontgom.ery County shore. 

"I om enclos ing here~ith an official Govern
ment ourTey of this i s l and and the river , 
hich may assist you in this matter . " 

&e construe your in"\ u1ry to be that , e.sc'l.lmi ng that 
no change has been de in the county boundaries except by the 
actions of the issouri River , hae such di sputed tract been 
transferred from Gasconade to • ont gomery Count y. 

Land for od by accretion belon6a to the riparian 
owner aca1not t ho e bank it i o deposited and is governed by 
the same r1~hts of ownorohip that pertain to the mainland of 
auch riparian owner. 

Denne v • • i l ler , 149 ... o . 228; 
o1iddoco. be v . Chiles , 173 o . 195; 

c o~ok v . iller , 2~0 o . 4G3 . 

~ he l ttor case as i n ejeot~ont involving fift een 
/ acteo of land on .oJ8.lt ivcr \'~hicb tor d the northern boundary. 

!he channel of the river moved to the soutb • fon:dng land on 
t he other aide or the river . The tiftocn a cr es re formed 
ovor a period of seventeen years . The coul't sai : 

" runninB stream, formi tlle boundary 
l ine bet een contiguous landc , continuos 
to be such boundary line , a lthouch tho 
channel mny change , vrovided the chanse 
is by the Brndual erosion and cuttin G.l ay 
of its be.nks and not by udden chlUlee 
l eavtns the ol d ch6.nnel and tormina an 
entirel y new and different channel. (Caaea 
cited. } In dete1'lld.ning bether a riparian 
owner has title to land in controTer y by 
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a ccretion , the l en th of t ime in ,,hich 
it is in cource of for~ation ta of no 
importance. I f it lc formed by a 
gradual, i mperceptible depooit of 
all uvion, it is ccretlon; but it tho 
stre changes 1te courDe suddenl y and 
in euch nner as not t o doetroy the 
intecrity of the l and in contr oversy 
and ~o that the l and can be i dentified, 
it is not cooretion and the boundftry 
l ine re ins the e _e as before the 1 
change of the cb nnel. " ~ 

Tbo statutes in force a t the ti of the ~o~tion 
ot the Constitution of 1875, now Sect1ono 11919 and 1195~ , 
H. S. o . 1929 , made ~tt o niddle of tho in channel of the 

1osour1 River" t he bound ry bet~ecn Uontsomer y nd Gascondde 
Count ies. 

. As ntfecting county boundaries , the Constitution, 
l~ticlo I , containo t hose provisions: 

Section 1. The oevcra1 counties of thi 
~tate , no t hoy no exist , a re hereby 
r ecognized as legal subdivieionu of the 
.;;~t te . 

"Section 3 . o county s~r ll be di vided or 
h ve any portion s t ricken tlH~refro without 
oubmlttinB tbe question to a vote of tho 
peopl e ot the county , nor unless u Jority 
or a ll t he qualif i ed voters or the county or 
counties thus nffeoted , vot iu8 on t he question, 
ebal1 vote therefor; 4 

• • " 

"~ection •l. Uo part or the torri tory 
of a QJ county shall be stricken off a nd 
adde d to n d jolnins county without s ub
mitting tr.e question to t he qu lifled 
TOters of the counties 1 ediatel y 
i nterested , nor unless a majority of a ll 
t he qualified votera of the counties thus 
affected , voting on the question , Shell 
vote therefor. • • • • 
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It will be noted thnt t he north boundQry or 
Gnaconado County a nd tho south boundary or t ont~omery County 
are one and the same line , to- wit , tl1e rJ.!ddl e or t ho :r..ain 
ohannol or t ho Cissouri tlver . 

~ection 12005 , I . ~. ~o . 1929 , is a~ follows: 

" fhenever e county ia bounded by a water
course , it ehall be construed to be the 
m1 ddl e of the i n channel thereof; and 
r ange , to~hip and section 1 llnes eh~ll 
be construed ac conro ~ in ' to t he 
entab1inhed st.~rveyo . " 

In the ceso of State ox inf . l!o..neur v. Hoftcan , 
310 o . 991, the Supr e Court bed under coneider t1on a s et or 
rect o and a controversy vory simil ar to your inquiry. In dis
cu::ssing here tho middle of tllc mnin chrumel of tl"• 1ssour1 
.ivcr was ith reference to fixing or c~certainine tho line 
bet een t o counties in that case , the court sal~ , 1. c . 994: 

''Fo1· there is nothin 1n the lan ge of 
either the stat ute or the Constitution to 
lnJlcate that the tr re in the one case 
or the Lcgisl uture in the other intended to 
a l ter or abolish th rules or the co n l sw 
r elatina to runnin tater "D a boundary. In 
dealing with qu tiono touchlne uch o. 
boundary , the Supreme Court ot t e v~ited 
tatos baa uniformly applied those ruleo 

(which arc tho a e a f' those ot the civi l 
l ur1 end the len of n t1ons) , ·hether tho 
boundary ;u,.. one fixed by trao.ty or by ~ .. ot 
of conercse . ( 1o ~~1 v. Kentucky , 
11 .all. 305; !Jabra a v . Io a , 143 u. s. 

59; !Lis~ouri v. Uobra~lca , 196 u. s . 23; 
n bin on v. rogon , 211 u. s . 127. ) 

"For a atnto ont or the rules ref~rred to 
in t he preceding p r graph e connot do 
better than quote fro. the opinion ot 

r . Justice Rre r t~ Ilcbrac·a v . !own , 
supra , at page 360: 
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" ' It 1 settled l aw, that when grants or l and 
border on running ater , and tbe banko ore 
changed by that gr dual proc :us known as 
accretion , the r i p rian o.~er'~ boundary line 
still r~~ 1n9 the otream, olthoueh, during 
tle years , by this acc~otlon, t no ctual area 
or bts posaesslons y T ry. In ew Orlenns 
v. United Statoo, 10 4et . G~w , 71?, thia court 
said: "The quos~io ls wel l settled at co:c:. .on 
law, that the perso!. .hoso l.snd ia bounded by 
a stre~ vr v.ator ~hieh changes 1te course 
gra~~ lly by alluviul toz.-tiona , shall still 
hol J by th sQ e boundary , 1nclud1ng acouaulo.te4 
soil. No otbo1· rule c~m be applied. on just 
).inciples. ..very prop1•1 tor whooe land is thus 
bounded ls s~bject to loss by the eaQe means 
which may ad~ to his t rritory; and , as he is 
wl tbout remedy tor hi lo:::us in this · ay , he c n
not be held acco~table 1or his ~in. ' (C1t1n6 
cases . ) 

" ' It ia equally l! oll settled , that wher o a 
strea!l, v.b.ich is a bound.clry , fro o.ny cause 
sudienly abcn~onn lts old and ~eeks a new bed , 
such change ot channel works no chungo ot 
bo~Jary ; nnd thEt tle boundary rc ~ins ns it 
• s , in the cent re ot the old channel , a lthough 
no otor may bo t lo ·ing therein. This sudden 
and rapid cho.nee or chnnnel 1e termed , in tho 
law, avulsio~ . In Gould on 1aters , sec. 159 , 
it lc ez1a.: "But :t..r the change !a violent and 
visible , -~~ arises fro- a kno·n CQUae , such a 
a f reshet , or ' cut throucll , hicb a new channel 
i o ro~d , the origin 1 thread of the stream 
COI!.tinuea to " rk the 11a1 ts or tho two 
estate~ . (v1t1nv ca~cn . ) 

" ' Tbeao propositions , wblch are univoreally 
r ecognized as correct whoro t ho boundaries 
ot private property touch on atreacs re in 
llko ll1tinner rococn1zed Vrhere the boundo.ries 
bct.eon states or nations ro , by preoelip
tion or treaty , found in runnin..~ ater. 
J.ccret1on, no -lttor to 'b1ch uide it adds 
ground , l cuves tho bounde.ry at111 the centre 
or the oh~nncl. vuloiou hcs no etroct on 
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boun ry , but leaves it 1n tho centre or the 
ol channel. ' 

'~tter ~uotin in part nn opinion ot ~ttorney-
encral Cu&bin in hioh ·ere revie ed the 

authoritic~ not onl ) or the co on la but or 
tho CiVil 10. '"" 1.1\e 111 of nation S rOll , 
the O>inion proo e s : 

" ' The r sul t or these aut horities puts i t 
beyond doubt tb t aocr tion on en ordinary 
river \ieu.l..,. 1 ..., the ~oun ory bot een two 
tateo t~o veryln centre of the oh nnel, and 

t hat avulsion ould establish a rlxod boundary, 
to-v.1 t : tho centre of the a.b ndonod ohennel . 
It 1a contcn e , however , tb t the doctrine ot 
aocr tlon hac no pp l icction to t he 1asour1 
~iver on account of t he I pl d and gro t chan es 

con tant l y goln on i n r opect t o ita banks ; 
but the contrary has a l r eady been decided by 
thlo court in Jefferis v . Lanu ~o~pany , 134 
u. ~ . 170 , 1e; . question bet ·een indlvldua l a , 
firotl~ out of changeo 1n the very pl ace no 1n 
controversy , as then before this court ; end 
i n the opinion , otter rerorrin to the genera l 
rule , it ~ns obaorved : ' It 1 cont ended by the 
defendant that this •el l settled r ule i a not 
a ppl icable to l end which borders on the ~1snour1 
Rlvor . because of the peculiar character ot 
tha t stream and of t he soil tbroU€h hicb i t 
f lowa , t he course or tho river b i n tortuous , 
the current rapi d , ~ nd the soil a FO!t , s ndy 
lo , not protected tro th6 ac~1on ot .ater 
either by r ooks or the . r oot ot trees; t he 
effect beln that the river out s a 1 ita 
banks , somcti os in a l ar ge body , and makea 
tor 1t lf o ne. cours , bile t he e rth thus 
r mov d i s almost ~imult neousl y dopos1 ted 
el sewhere , an ne .. lan 1... formed " L-ost ao 
r p1dl y as tho ! on..er \Jan.. ma carrie(. away . 
But it hao b en h ld by thio court th t t he 
genera l law or accretion 1~ oppl ic ble to land 
on t he ~1 ss1so1ppl iver; and , that j~ln~ oo , 
although t ho changes on the lnsour1 ~ver e re 

outer und 10re rapi d than ~n t he L1as1sai pp1, 
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the difference does not constitute such a 
difference tn principle as t o r onder inapplicable 
to tho ~.iaaouri h iver the enera l r ule of l aw. " ' 

"l•or a rm-ther reviet of the co .on l o.w 
authoritles see bo 1lor v . 1ood , 7~ Ken . 511 , 
ana Bellcfontain Co . v. ~icdria ~-us , 181 I ll • 
.t26 . 

The rules o r law hich fix the rights of the 
pa1•ties • ere fl river cha.n~es 1 ts course by 
gre. ~1, insensible o.ooretions , and those \; hi ch 
obta in in ~uvea here , by ~hct io called avul s ion , 
tho coUl·se of u. ri vor ic terially and per 
manent l y ch nge , as laid down by the o.uthor itlea 
citea. aud quoteo. from, bo.vo a l wuys been elven 
rocognlt1on by this court . " 

To tho extent t hat the cu.se of Northstino v . Feldmann , 
o . 564 , conflicts :1th the vie s in t he case of s t a te ex 

onsur v . Hofft!le.n , oupr• , the court overrules t he 1 ort, 
case . 

Cont1nuin , 1 . c . 96 , t he court Gays : 

"At co on ln. nuch boundary is mor or l ese 
migr~tory , in thnt it rony shift ~1th tho gradual 
shifting of the stream dtle t o i mperceptible 
changes occ 1oned by accr etion an reliction on 
its bane , a has beon her etof ore pointed out . 
Fo ; the boundary bet een Fr nk:l in and larren 
counties was origi nally fixed by statute . The 
~onetitution merel y confirmed ~be boundary aa 
dofinod ~ the statute and do 1t i mpossib!i 
f or tho LegiSt ture to chunge it ~thout the 
consent of the peop l e ot the t o counties . But 
tho statut e uet bo const ru d agreeabl y to t he 
principles of t he co~n l aY , nothi uppe ring 
in !ts context or o~herwi e to inuicnte tho 
cont x·u.ry . 

" ' wtntutes are but a ~11 part of our 
j urisprudence . The princi pl e of the co~n 
l c. pervade und p rmo t e overytl in \ h1ch is 
subject to legal rc~u1ut1on . such l o' deflnee 
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r1ahts and \~onga of every des cr i ption ond 
t he remedies t or public ... nd ,., ri vo.te redress . 
By its principles t atutee r rea d and con
strued. They supplement o~ chan e it , nnd it 
edJ~ts lteel~ to t he mo~~ication and operates 
in conjunction and harmony i th t hem. It 

ords trom 1 t e vocabu1ary ere empl oyed in theu 
!.t expounds the • It the statutes e re in 
der~eat1on ot it , it yi elds and b i de s its 
tit ; it they are cumulat i v , it till continuea • 
. ulos of i nterprete.t ion a.nd. construction are 
derive d f.rom the comcon law, and s ince that law 
conctitute~ tbe founda tion nd primaril y the 
body a nd ooUl ot our jurisprudence , every 
stat utory enactment i s construed by ita liLht 

nd lrlth reference to its cop~ te principles .• 
(2 Lowis-~utherlon~ on Stat . Cons . (2 Ed. ) 
nee . 453 . ) 

"Tho r orthstine eose, t o t he extent ot tho 
boldi ne jus t r eferred to , bould he nnd is 
overruleC!. . " 

~ee , a lso , the case of .andol ph v . ~oborly Hunting 
& Fiching l uc , 15 s . • (Ed) 834. 

C NCLU:>ION 

It the threa d o! a n &t given t~o north 
of t he l and co pri sing cGirk ' s I l and nnd t a s uddenly by 
hi gh water s , or by the ork ot en ineero or other s , cnusod to 
run south of o i d l and (said land or cub t entia l port i on• 
thereof re inlng jntact nd not being washed a~ y by t he 
gradual end imperceptible euttin e nd depos1t1n or particl es 
ot soil, nd , gravel , etc . ) , tben the jurisdiction of Gasconade 
County over o 1d land continuos as tbougb tho river continued 
to run nor th or t he sai d land. 

Yours very truly , 

· ~J .AT~OD 
ssiatant ttorney-Gonera l . 

APFl\OV 

J OHN •' • llOif , Jr. 
(. otint ) ~ttornoy~~nernl. 

iJ •:HR 


