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SALES TAX: 
PAPER UTENSILS: 

The retailer of food and drink, which is sold upon)' 
the premises where served, should pay the sales 
tax upon any paper items in which such food and 
drink is served. 

lono"'bltt Jt.. a.. J:oJt~.t• · 
ntn~·~, Jl.·~Jt:#m.eat tf R•vtnu• 
letttt-toa .lllt141ns · 
letfo.,;,cmlttr, Kltatvl. . · 

. 'D.$@· tU.r• 
·tour . ~eeeat req.u.&a• .ft~ an orrtc·lal op1n1® rea:da .. •• to1lon r 

~e .-.~11fltst q o.t'lte1al oplltil•n . •~ •l&rS.tf ()V 
Jhtlt Jtl• l4r- ~•·111t::lng to th• Klaaour1 au.. ·-
A'Jt. 

·~h.• q~eatton ts vbeth$r o~ •t .pa..p~ e:\11• ~ · 
p~t- pl•t••, . :p-.p-~ con.te.tnera :~ paper 
••~tl'• ~U.J>s used . ~o ••rr• Ql1 tl~tvel" food 
¢lr .b•v•nm• .a~e ~ ... ble or ex-.pt. 

ttA oon.t•reee 't$.4 :r~entJ.¥ .h•:a-4 w!'ih the. 
attol1"n~:rs ~.OP ·the Lil7~Ml;p c~ . .Oorpo~a,4;t.:ta~ 
~arti~t,patchl in by this $t(1tll•Ju\4 •••tati&J;l~ · 
A·b.tc~W/.lf G$x:ier$.l c~ P. .Wlll~aon.. th!• . 

· ~ue:stton W&:$. d1tUlU$$ed. at l~~ but no 
. tn>t~.elu$:lon w$:s reaah~d." 

. '. . . 

OA A-p~1J. J.J, 194$~ frre· -~,n- Leg$.).. A4v1a&r tc{ t~ Sal..es ~ax 
D•~.~~el'lt, wrot• .~ •ld·ll.~on ,e~~tVIltna R~e 34-. ·. :,~ C.·C>~"~t tUa1e 
optmon 1111. att•~~·~· .1$ .m;eur~ .. d. ·,~:Qltbl$ 4. ~. tU14. 1•.\~~~~'~,.,: pe,rt ot 
th.11 qp1nlon. Jt will be -not$;4 b~t ~h.$. Jv~~~ ~ptl\ton: ~d:s. 
~- ~cul~aur4n'\\.tl, cat••• ~4 tu)V ~-~-.11· pl.-..e•·••lltns t"'«ft.cet,;nd 
d:rlnk to $he public; \dltoh S$r•••·- teod and 4rlnk U,.., pa,p~u· p~tat$s, 
paper ¢Ull$t ~4 .atl:Ail~ lttimit;:. }:'Qf ~o~a~'to.n er iSh$ ~~'bli<: .~t 
tl\.• placur where ttQ14, ls l.tab~• to ,,., a. aalt::e ta1x t~ tb.• 
mtA.l'l.~ta.ct~er or •1\0l.,t~Ja,._,lel"' t~• Wh.otr,~; altOh pa:p•x- tU.ma wer--. · 
~h'a$4Hi• , · 

fhe LUr•Wlll.1P Qupli()J:t;o .. ••.toa, wU.oh hall a 1tU'&• Plant 1n 
&pt;t.f.ih$t1el:d, M1as~url, obJ$cts tQ the lmpo.a1t1on of a sue-s tax 



Honorable M. E. Morris 

on these ttem.s, and takes th$ position that the purveyor of .f'ocd 
and drink should not be liable!) to pay e. s.ales tax on these items, 
but tha:t suoh tax shoUld be paid by the person to whom the food 
and drink is served 1n and on the paper ltelTl$ enumerated above. 
The theory of the Lily·ful1p Gup Corporation on this point is that 
the paper items are sold to the purchaser of the rood and drink at 
the same time and in· the same ll'lanner that the ftlod and dl-ink is 
sold. 

We have ~ar$!\llly reviewed the Burton opinion and remain of 
th~ belief that it 1& a correct interpretation and application of 
Rule 34 of the Department of Revenue, relating to the Mlasouri 
Sales 'Jlu Act. We, th~ref~ret reaflsert this opinion, and hold it 
to be con.i#rolltng in the instant situation. In de1ll8 so, we have 
taken note o£ the rUlings ot other states upon this matter. We 
would observe that suoh l'U.llng~, even if upon identical statutes 
$.nd l'llles, are not binUng or controlling 1n the State ot Missouri, 
but twit in the majority of ~nstances cited, sueh rules and regula• 
tions either do not ha.ve similar wording or are not 1n point upon 
the particular matter before us here. 

tn conclusion we wou.ld point out that in the interpretation 
of such rules as No. 34, the administrative agenoy :may put upon it 
such con$truotion as it believes to lie in the rule, ~ess sueh 
construction is olearlr lllU"easonable or is in oonflict with statutes 
governing the subject matter. 

In the oa.se of Kroger Grooery and Baking Company v .• Glander, 
77 N.E. 2d. 921, at l.o. 924, the court stated: 

ttThis rule, like those of trbhe:r administrative 
agencies, issued pursuant to statutory authorit¥ 1 
has the force and eff'eot of law unless it is un~ 
reasonable or is .in o~ea.r conflict -with statutory 
enaou:m.ent gov.ernin{5 the same subjeet ms.tter. state 
ex re1. Kildow v. Industl?i&.l Co:mmission, 128 Ohio 
St. 573, .!)80. 192 N.E. 87)1 Zqerle, Aud. v. 
Evatt, Tax Oom'r, 139 Ohio St. 563, 572 et seq. 1 4l N.E. 2d .369; Itelvering, Oom'r• v. W1n:m.ill, 
305 U.S. 79, 8), $9 S. Ot. 45~ 83 L. Ed. 52J 
Standard 011 Cc.>. of Ouifornia v. lohnson, 
Treas., 316\~,s. 481, 484. 62 s. Ot. 1168, 
86 L. Ed. 1611; He1vering, CGm'r. v. R. J. 
Reynolds Tobaoeo Oo., 306 'O'.s. 110, 59 s. Ct. 
423, 83 L. Ed. 536; Neil House Hotel Co. v. · 
City of Columbus, 144 Ohio St. 248, 252, 58 N.E. 
2d. 665. And unless the rule is u11reasonable 
or contrary to law, the Tax Commissioner must 
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flP'PlT it aa fol'nnal&.ed; un~U ~t I.a. ·amtnd.td. 
ot~ ~ep.eal~d f.n .th$. · -=ex- plil'G'f1dt4 !..n Seetion. 
146~•4• len ex--.:\ Q ode. u 
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It .. 1$ •~· opinf.cm. ~t tbia department th$.t the ~eta.ilel' ot 
.re.Gd and. utnk., Whteh J,.s eouUm6d upt:>n. tht p•enli.ses wheJJ>-e awv•4; 

· lthoul.4 ·PAt i+hJ. ~u•• tu· U.PG~. a;ny pape:i!! lieu. 1n wb.ioh s\lOh· tood 
Pd driiik s.. ..,.. ... 4~~ 

. l!lhfl to~egotng opin!on, · wh11olh I hertbJ I.PJl'Oye, wa,s p~epe.re<l 
'by lfi¥·•. d'ad.•t•t• Mr~. :t(ugh ~~ W1llia.ma$n, 

HPW:ld 

John M .... Dalt9n 
A.ttQ~ney General 


