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PRvShCU'llNG AT'IO.ti.l'!"EY : It is not manoatory for county court 

to pay s ta 1.ea salary of a. s tenogr?pher 
for t~e prosecuting a ttorney , but should 
reimburse prosecutine at tor ney for reason
able sums pai d for su ch services incurred 
in the discharge of h is auties . 

December 4 , 1942 

Hon . 1.!a r k fuorri s 
Prosecuting Attorney 
1J ike County 
bov:ling Gr een , 1 •• 1ssour i 

Dear Sir: 

FILED 

~ 

'lhi s is i n repl y to your lette r 0.1. - ovember 25 , 
1942 , whi ch contains a re auest f or an opinion concern
i ng t he salary of· a stenographer for t he prosecu tir1g 
attorney of a county of eighteen thousand . 

'Ibis r equest reads as fol lows: 

"\'~auld appreciate a.n opinion on the 
following question : .. ou ld a salary 
of ~, 7 5 . 00 per month for a stenographer 
fo r the Pr osecuting Lttorney in a County 
of 18000 be mandatory upon the 0ounty 
Court to pay? 'lhis w~rk would naturally 
be for official Lounty and St ate duties 
only. 11 

he are encl osing an opinion r iven by thi s office 
on April 24 , 1936 , to t he Lonorable f 'orres t SJT1 i th, 
~tate .-l.udi t or , which held that tho nrosecuting attorney 
sho1.1ld be allowed reimbursement for necessary steno
graphic and clerical hel p from t he county , in r easonable 
and necessary amounts . lhis opinion partial l y covers 
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your r equest . The salar y of prosecutinG attorneys in 
cer tain counties wl1ich include Pike ~ounty is set out 
in ~ect~on 12939 1 . s . ~ issouri , 1939 . ~e find no 
sta tutory authority v~· icn all ows be pros~ cutir~ attor
ney to empl oy a stenogr&pher at a stated salary in coun
ties coming under t Ll s sect ion . ln counties of breater 
populat ior t he le-gisl ature saw fit to set ou t t Lat sten
oe r auhers co~ld be employed by the prosecutin~ attorneys 
at a certain salary, but in the small er counties tLe 
courts have inter preted t he law to be t hat t !e ~rosecuting 
attorney may e~nploy a stenographer and be r eilr.bursed for 
all reasonable sums paid for neces sary stenographic ser
vices incurred in the d ischarge of hi s official duties . 

Since the opin ... on above described, and a cooj of 
wl .. ich is enclosed. was .:;ivon by t his departmer-t , tL.e 
~upreme Court of this ..>tate has passed definite ly upon 
t t is question i n t.h.e case of Rinehart v . Lo,.,ell l-Ounty , 
153 s . . • ( 2d) 381, 'rhe C')urt , i r hol ding that the 
prosecu t ing attorney may be r eiMbur sed for reasonable 
sums paid for necessary stenogra phic servi ces , said , 
at 1. c . 382 , 383: 

"'!'his is an a c t ion by homer hinehart 
again st liowell county , issouri , for 
reimbursement of reasoLable ~ paid 
for necessary s tenographic services in
cur red in tLE. discharge of h is off'icial 
duties as prosecu t ing attorney of said 
county . I1owell county appea led from 
an adv~rse jud~ment for , 120 . " (Jnder
scoring ours . ) 

~: h ... ~; -: ... 

"Appellant polr t s out tl1a t , uy ~ecs . 
13514 , 13467 , 12952 , and 12979 , 1. . .:> . 

1939 , .o . -.~t . l r.n . p . 70£6-; ..;)ec . 11875 , 
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p . 7042 , Sec . 11835 , p . 606 , ~ec . 
11326, and p . 613 , Sec . 11353 , the 
Gener6-l 11ssembly aut ... -rized and es
t abl i shed s &l aries for stenogr aphic 
s e rvices to prosecu tin~ a t tor neys 
i n the l are er counties of t ne ~tate , 
did rot provide for l ike servi ces in 
counties of t he nop:1lation of Howell 
county , anc contends f or the a ppl i ca
tion of the maxim expressio unius e s t 
exclusio a l t~riu s . ;~ ..:: ~. -,. -:: 

"Appellant ' s sta utor y citations con
s titute l e _}islati ve r·ecogni tion of the 
proprie ty of experdit ur e s for steno 
gr aphic servi ces in the d ischar ge of 
the present - day duties of prosecuting 
a t tor neys in tho communities affected--
a n appr oved advan ce in proper i n stances 
for t he administr a tion of the l aws by 
county official s and tb.e business af
fai rs of the county and for t he ~eneral 
'velfare of' the public . Such enac tments , 
in view of tLe const itutional grant to 
county court s , shou l d ~e constr u ed as 
r elieving t he county courts in U c speci
fied communities from dete~minine the 
necessity the r t-f or and , by we.y ot ' a n ega
tive pregnant , as r e cogni z i ng t he right 
of county courts t o pr ovide stenogr aphic 
services t o pr osecuting attorneys i n other 
counties when an<.l if' indispensa ble to t h e 
t r ansaction of the bus iness of t he cou nty , 
and not as favo r in6 the citizens of the 
lar g er communit ies to the absol u t e excl u 
sion of the ci tizens of the small e r com
munit i es in the prose cu ting attorney ' s 
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protection of t he i nterest s of the 
s t~te , the county and the public . 
See the r easoning in Ewing v . Vernon 
County, 216 .110 . loc . cit . 693 , 116 
b . · . • l oc . cit . 522 . vonsult hark
reader v . Vl-rnon .. ,ounty , 21 6 •. 10 . 606 , 
116 :::> . •• • 523 , involving; reimburse •.tent 
to a. sheriff of expenditures for water , 
gas , janitor service and stamps . Luch
anan v . l.a l l s <.,ounty , 2>-~ 3 1. o . 10 , 222 
s ~ ~- . 1002 . Addi tiora l reasons su s t ain
ing the judgment nisi may be found in 
the cases c ited. " 

Under the abov~ hol dinb the court did not hol d 
that tr .. e prosE; cut-in{: attorney co J. l d emPloy a steroe;rapher 
at a definite salary and that it wo ~ld be mandatory upon 
t he county court to pay t he ss.lar y . It mer e l y held, that 
the prosecuting attorney sho1..tl d be r eimbur sed for all 
reasonac le sums paid for necessary s t enogr aphi c services 
incurred in the dischar ge of tds official duty . ~~here 
a prosecuting e. ttorney empl oys a stenogr apl. er at a defi
nite salary, and pays her , (or h im) f r om his ovm £unds, 
it vro .. •ld be a quest ion of fact wl1etr ... er the sum paid the 
stero~rapher was reasonabl e and n ecessary. 

' here a prose cu tinJ attorney empl oys a stenogr apher 
and pays tne stenogr apher from .~. is ovm fund s in order 
that he shou l o be reimbursed it woul d be necessary that 
he follow the l aw as set out i n U.e county budge t act , 
Sect ion 10912 R. s . ~ is souri , 1 939 , w: ich reads as follows : 

"It is her eby Made tl.e express duty 
of ~ver~ off icer claimi ng any payment 
for sal a r y or m:.p L e.s t o furni sh to 



hon • •.• ark .-1orris ( 5 ) Dece!iber 4 , 1942 

• 

t he cler k of t l· e county court, on 
or before t he fif t eenth day of Januar y 
of each year an itemized statement of 
t h e estimated amount requi red for the 
payment of a ll salaries or any other ex
pense for oersonal s~rvice of whatever 
k i nd during t Le current year. and the 
section or sec tions of l avt unde _· which 
he cl aims his office is entitled to the 
amount reque s ted , a l so he shall submit 
an i t emized stat€.mert of the sup "'lies 
he will requi re fo r his office , separ &.
tine those ,.,hich a r e payable under cla ss 
4 ard class 6 . Office rs who are paid 
in whol e or l n part otl:er than out o:f 
t he or dinary revenue , whethe:· paid by fees 
or otherwise , shall submit an estimate 
for suppl ies in the same manner as offi cers 
who ar e paid a salary out of ordinary r e 
venue . ~o officer shall receive any sal 
ary or allowance for suprl ies until all 
the infor mation r equired by this sec tion 
shall have beer, furnished. 'lhe clerk of 
t he county court shall prepar~ and fi l e 
an estirr ate for his offi ce; a l so f'or the 
expense of the judges of the co unty court . 
If for any year tter~ shou l d no t be suf 
f icien t funds for the county court t o pay 
all the approved estimates under class 4 , 
after having provided for the prior c l asses , 
t he county court shall apportion alid ap
pr opr iate to each off i ce the availabl e 
funds on hand and anticipated, in the pro
portion that t he approved estimate of each 
office bears to the total appr oved estimate 
f'or class 4 . 11 

Under the above section, it is the dut y of the 
prosecu t ing attorney \'!ho cl aims any oayment for sala.r y , 
supplies , or any other expenses for personal servi ces , 
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to submit such clain1s, for a l lovrar..ces in his budget, to 
t he county clerk on or before t .tJ.e 15th day of Januar y 
of eacl.~ year , and, unless h.c so submits hi s budget 
he would not b~ ~ntitle~ to allorance for sal ary , sup
pl ies and other expenses . '.1he pur"lo·se ot· submi t t ine 
the budget t o the county clerk is to prevent t he county 
expenditures from exceedirw the r evenue pr ovided for 
that year . ln passing u non t1.1s question the vupr en1e 
Court in the case of '.~.·raub v • .....,'.l.chanan t-ounty , 108 
S. t;~ . 341 , said: 

"'lhe first content ion, that the budget 
law is invalid, because by it the legis
lature deprived tl'.e county court ot· its 
constitutional power to transact the 
busi~ess of t he county ana vested t 1is 
power in the auuitor , is without merit . 
~he effect and intent of the budget l aw , 
as we understand it , is to compel , or at 
least to make it more expedient tor the 
county conrts to c·oi~rply vri th the consti t u 
tional provision , section 12, art . 10 , l o . 
Constitution , w:t .. ich nrovides that a county 
shall not contract obliuations in any one 
year in excess of tr ... e r~ver~ue provided for 
that year . .1he budeet law leaves the trsns
actio:.1 of busil.ess to the co.mty courts . 
but the l aw provides (section 19, p . 350, 
1933 Laws ( ~to • ..:>t • .t•nn . vee . 12126s , n . 643tl) ): 

" -;. -;~ .,;l- Prior to the enact.me1. t of the 
budget law, a county court had no right 
to lncur obl igations in any one ~ear i n 
excess of t he revenue provided for that 
year . Ey the er-actl'ller t of the budget 
l aw , the Legislature has mer ely provided 
ways and means for a county to record 
t he obli~ations incurr ed and thereby en
able it to keep the expenditurss witl"..in 
t he i ncome . lhe power of the county 
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court not L.avir.,::· been curtai l ed 
by t.lJE.. enactment of' tl'e budget lavr , 
th~ po:nt d~ ty r~SDO~dent is ~l th
o·,, t 1br! t ~nd ~3 r ·-.llcd nu&.:.nst hi. • " 

0 

CO CL. $!01! 

It is , tber 6f or e , tho on~ri-~ o~ t~is ~epart •ent 
Lhat it is Dot mandator y U~Jn ~ c count~ court t o pay 
the monthl y salar y of a steno .... ~ranher for ti.e pr o s e cu ting 
a ttorney ir a C')unty of ei ,ht E en t hcusa :rd ,opu.l a tlon . 

I t is f u rt e r t hE:. onir lon of t .. i s d e nartmen t t h a t 
t he prose cu t ir.L attorneT sl'.oul c b e r ei'rnbursod for a l l 
r e asor able s ums paid f or necessar y atenor;r unh ic S(,rvicea 
incurr ed i n tlJe discbar '6 of' Lis of f' ic!.al duties as 
prose cu t ing attor ney o1' t eE.. count y • 

•. esoectf·ll ly submitted 

h • ~T • .. :R.tU. 
Ass: s t a n t At tOI'llO'J '3m BI a. l 

R0Y u cKl'l 'lRl C.c· 
Atto r n ey Gene r·e.. l of l.issouri 

\ • .Jb : R 


