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~.e e r e in receip t of' your r Eiqu< at for an op .11 i or , 
unuer date o1 October 26 , 1 942 , Vihlch reaas as fo l l ows : 

11 1 ;o ~lQ _ pr€;ciate a t o oiri -r on 
tl e follov•in -' q_.,. (;.3~.1 r : ..:.e c tion 
4310 . o . t • :;;; • 1 ~39 rene. a t:t.I.B. t tl1e 
put ishmei t shull "'")D corlviction 
be punished bs i ... 11prisop;nent in a 
p€-nl ten tlary I. or· a term ' not exc eed
ing ' t wo years . voes tlis mea n that 
the ~o~rt or j ur) 0ar sentence orecon
victed to a period of orlJ or.e year 
in e peni tertiar y?" 

Sectiot. 4~10 h . ~ . : i asour i , 1939 , r t:fe.rred to 
ir your req.le.::~ t , i s o.r"~ of th€; ~ew perelty sectiors 
that has the pe cu l iar wor d i rr:; , " .:~ :. ~ .. be punished 
by i nprisonment i n t he penit~r tit ry for a t~rm not 
exceedi ng t wo years , or· in a c .; unty jail not l ese 
than six months . " I n most penalty secti ons tne 
oun ishment nr·ovided is "not less t h&r. two years nor 
,•ore t han _ years i r t hE. poniter tiary. " ~ here the 
oem:..l ty r oads , "not exceeding t wo years in the peni 
ten tia ry , " it ~ .as been held to b~ reve rsib l e error 
where the cour~ doe s not further say in its instr u c
tior~s , "not less t han tv10 years." It was so hel d · 
in the caae of St a te v . Levins , 43 o..J • ~ • • (2d) 4.32 , 
par s . 6 , 7 , wht r e the c ourt said : 
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"vince t he defendant ' s right to 
have the punishment assessed by 
th£ jury is statutory, r1ot consti
tutior al, .re t c 1'es 1 t , of Cf)urse P 

s ubj ect to LiL li itatio1s end con
ditions ilnposcd by other pertirent 
statutory nrov1sions ; in this in
starce by oectior. s : 704 , 3705 , and 
3706. but he was entitled to have 
the jury correctly anc f~lly iL
formed as to tL~ various ouni sh
ments t eat rr. i t~t be assessed. LY 
l r.str uctin3 tl.c jury tt .. at they could 
assess the punishn1ent at in;p-riso:nment 
ir t h€. penitentiary ' not cyceeding 
two yes~s' and 1ailiLG further to 
instruct them ths. t they could rlot 
assess such i mprisonment for a less 
term than two yt.a s , the court ... is
led tht. jury unc probably ir.duced 
the assessment of one year i~ the 
penitt.nti~ry, a punishmert ' no t au
thorized by law. ' 

" 'lhe langua~e of instructior. l,o . 1 
regard.:.r[ t l<::. pur.ishment follows the 
language of the statute denouncing the 
offense e.nc prescribirr; the punishment . 
Lut it is not always sufficient merely 
to use tLe l angua ·e of a particular 
ststute in ar instructiol . ~r~t may 
S01T1etimes be nt.:. r: adir..r, . 'Ihat the in
struction as e iven , without a further 
ir.struction to tLe eft ect that two years 
was the least perlitentiary i mprisonment 
tLt t co ~. lC:. 'Le assessee... , liSE mi sleP.dlng 
ir. this case there can be no doubt . 
Paraphrasing the l anguae e of this court 
in State v . hose , 178 uo . 25 , 32, 76 
s . \ . . 1003 , it r equ ir'- s ver y ordinary 
intelligence to u nderstand from tho use 
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of the words ' not exceed i ng 
t wo years ' t hat any lengt h of 
time of i mprisonment may be fi~ed 
so that it do~s not exceed the 
time expressly ::..esiunated . " 

~ection 4850 .• "" · !· isso1...ri , 1 939 , reads as 
fo l l ows : 

" t.henever any offender is declared 
by law punishabl e , ·ul')on conviction , 
by i nror isonne t in the peniten t iary 
for a term no t less t han an y speci
fied number of years , and no limit 
to t he duration of such i mpr isonment 
is declar{,d , the offender may be sen
tenced to imprisonmen t during hi s 
natural l ire , or for any number oi 
years no t less tl~n such as ar e pre
scribed; but no person shall in.any 
cas e be senteLced to i mprisonmen t in 
t he peni t ent iarl t·or any ter m les s 
than two years . 

Under this section ro person shall in any case be sen
tenced to i mprisonmen t i n t he penitent iar y for any term 
not less t han two years . 

It has been hel d b : the :::>upreme i..ourt of this ~tate , 
that where the jury fine s a defendan t €,11ilty under proper 
i r. structions as to the penalty , and assesses the punish
ment at 'one year in the peni t entiary , the·court may asses s 
the proper punishment whi ch would be two years i n t h e 
penitertiary . It was so held i n the case of St a te v . 
Julin , 235 ~ . \1 . 8 18 , par . 5 , where the court said: 

" i:- ~'" 'I'he next question earnest l y 
ur ged here by appellant is the action 
of the court irt raising t L.e punishment 

• 
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from one year to two yec.rs ir the 
penitentia r y . ~he jury r bt urned 
a verdi ct f i ndin6 a~pellant guilty 
and a ssessing hi s punishment a t one 
yea r i n th& penit&nt i ary. ~ection 
4049 , R. s . 1 91 9 , pr ovides as f ol l ows: 

" ' If the jury asses s a punishment , 
whether of i mprisonment or fine , be-
: - the l imit pr escribed by l aw for 
the offense of •"hicl"' tho de er cant is 
convicted, the court shall pronounce 
s enterce , anc r encier· juC nent a ccor ding 
to t.h€ l o\··est l imit p1 cscribed by l aw 
in such case .' 

n'lhe cor.sti t uti"'nal ri~..~hts of a':)pellant 
\'Tere no invaded or i oosed up n by the 
a c tion of the court i n follo~ing the 
plain l €tt r of the s t atut e . Appel lant 
haa been r egularl y char3ed ~ith cr ime 
by a grard jur y , had b een a rraignbd , was 
confronted by the witnesses against him , 
was aff or ded e ve r y opoort unity to make 
h is def ense , ond enjoyed in the t ria l 
of t he case mlch pr ot e ction and safe
suar ds a s were vouchs afed by the ~..~ onst i
t u tion , both s t ate and federal , and t his 
statute is but a sequence of and supnl e
ment a r y to section 4048 , 1 • u . 1 919 , Sec
t i on 3698 , R. &. 1 91 9 , i s as f ollows : 

" ' . henever any of fender is decl ared by 
law punishable , upon corviction , by im
pr isonment in the penit~ntiary for a 
t erm not less than any specii'ied number 
of years , anc. no li:ni t to the our ati on 
of such imprisonment is decl ared , the 
off ender may be sent er1ced t o i mpri son
ment du r i ng his natur a l l i fe , or for 
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any nu.mbvr of years not less t uan 
such as are nrescribed; but ~ person 
shall i .r any ~ be sen ter. ced to im
prisonment in the penitentiary for any 
term less than two years .' 

"~roru the foregoing it is appar ent 
that it becrune t he duty of the trial 
court t o ct~nge the punishment fixed 
by tho jury to t hat of the minLmum 
punishment fixed by statute , and in 
doing so there was Lo violation of 
tho constitutior a l rights of appel -
lant . 1.he pun!shmcrt , u Don cor;vic-
tion , of a number of offenses under 
our law, is fixed by the court , and 
not by the jury ; e . g . , section 3248 , 
R. s . 1 91 9 . At the comnon law the 
verdict of the jury \"'as guilty or not 
guilt y , and the court fixed the punish
ment according to the laws in force , 
and the sect 4 or. s above quoted are r..o t 
therefor& in contr~~ ertion of t he consti
tutional right s of appellant and are 
constitutional . ttate v . harney, 168 
1110 . 1 67 , 6 7 S . \ • • 620 , 57 L . 1- . A. 
846 ; State v . 1 athews, 202 f-llo . 14:5 , 
100 ~ . ~ . • 420 ." 

1he above case was based upon what is now ~ection 
4094 R. ;:, . J .. isaouri , 1 939 , which permi tted the court to 
render jud5~ent according to the l owest limit presc~ibed 
by law i n ~ (' --e wher·e the jury assessed a pun ish-
ment eith~r by l ~re or imprisonment bel ow the limit pre
scribed by law f or the offense . 
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CO .. CLUSION 

It is, th£~6for~ t he opinion of t h is department 
that a per·~on convict ed cannot b e sentenced to or!e 
year in thE- penitentiar y for tl' ... e r eason that the mini
mum term is two years . 

hespectfu lly submitted 

liJ . J • i-UhKL 
Assist ant Attorney Gener·e.l 

JLP hOV.t.D : 

ROY l•LoKI 'l'TRlC;K 
Attorney Gener·al of .. ~ 1sso u.r1 
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