BAVKS & BA'KING: Constitutionality of House Bill No. 92,

; Senate Bill No. 43, Fxtra Session - Cupital -
\/ notes issued by bank or trust company,

13-,

November 23, 1933,

Hon, O, H, doberly
Comnisaioner of Finance
Jefferson City, Missouri

Dear 'r, “oberlys

This office is in rece pt of your letter of November
9th, 1933, with request for an opin'‘on of this lepartuent as
to the validity and constitutionality of House Bill No, 92
lately introduced in the Legislature, Your letter of request
is as followe:

"I beg to hand you herewith copy of the
above numbered House Bill, You will
notice it provides for ¥issouri banke
and trust companies, through authority
of their boards of directors, to issune
canita! notes.

I would appreciate your opinion, as

quickly as poesible, concerning this Bill
and especially your opinion with reference
to whether or not it conflicts with Section
8 of irticle 12 of Wissouri Constitution,

If the capital notes propesed to be issued
are not bonds or bonded indebtedness within
the meaning of the Constitution, then it
seems to me the legislation as proposed
would be valid and the securities as offer-
ed woulé e within the constitutional
provision."”

I.

it is »roposed under this bill to repeal Ffections 5312,
6313, 5314 and 53185, . &, o, 1929, and to enact four new
sections in lieuv thereof carrying the same numbers, which has
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for its purpore to srant anthority to a state ban® or trust
company, by authority of its board of directors, to issue and
sell ites capital notes at not lese than par for the purpose of
rehabilitating and taking care of impairmente of the capital

of banke and trust companies, Your letter calles for a construce
tion of the nroposed legislation and may be divided into two
questiong

(1) TIe the bil) in harmony with the lawe of
“issouri?

(2) Fapecially i1s it in harmoney with Section
8, article XII, of the Conetitution of
tissouri?

(1) The proposed legislation, in our opinion, is in harwony
with the general laws of Migsouri and if enacted will empower a
etate bank or trust company, througn its board of directors, to
issue and sell its capital notes for the purposes and in the manner
provided by the proposed bill,

(2) On the second proposition yo: desire to know whether
or not the bill, if enacted, would in any way contravene the
provisione of Section ©, Article XII, of the Constitution of
Missouri, especially that part of the Constitution which provides
(a) for a corporation to issue bonds; and (b) whether or not it
i® necescsary to have a vote of the stockholderes to issue the
capital notes provided in the proposed bill,

Te beg to advise it 1s our opinion that the proposed bill
will not in anywise run counter to the regquirements of fection 5,
Article XII, of the Constitution of Misrouri, or any other pro-
vision of the Constitution,

Section 7, Article YII, of the Wissouri Constitution,
reads as follows:

"No eorporation shall issue stoek or bonds,
except for money paid, labor done or prope
erty actually received, and all fictitious
increage of stock or indebtedness shall be
vold, The gtoek and bonded indebtedness of
corporations shall not be increased, except
in pursuance of general law, nor without the
congent of the persons holding the larger
anount in value of the stock first obtalned
at a meeting called for the purpose, first
giving eixty days' public notice, as may be

provided by law,"
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The above section is divided intc two sentences, the
first of which, in our opinion, is mandatory and provides that
the corporation can not issne stock or bonds except for money
paid, labor done, or rroperty actually received, and all
;1ct1tio§5 inereage of stock of indebtedness shall be void., In
other words, the corporation must receive full value for the
stock or bonds issued whether it be in money, labor done, or
property, and all fictitious increare of stoek or indebtedness
shall be void,

In the second sentence of this constitutional provision
the same word "stock" is used but the word "bonds®™ as used in
the first sentence is2 changed to the words "bonded indebtedness”.
It i# our opinion that the words "bornded indebtedness” are
included in the word "bond™ and mean the accumulated indebtedness
of the corporation which is represented by "bonds", Under all of
the cases in which this guestion hag come to appellate court as
to what are "bonds" and what represents “"bonded indeitedness"
hae come up in connection with business corporations organized
under the sections of the law pertaining to business manufacturing
corporations and uenally a mortgage securing the bonde was anthore
ired,

The above rrovision of the Conetitution is the fundamental
law of our ‘tate relative to the lssuing of stock and bonds by
corporationsg an' came into our Constitution in 1875, and we do not
“ind that it apreared in any prior Constitution of Miscouri, To
throw 1light on the meaning of the words "bond" and "bonded indebte
edness™ at the time these words were placed in the Wissour!
Constitution in 1875 we must look to the meaning o same as Iinter-
preted by the courts before and at the time of their use in the
Constitution and we must assume that these worde were therein used
in the gense and the interpretation these terms had been given by
our courts at that t'me,

In the case cf Cartmill v, Hopkins, 2 Yo, 220, the guestion
discussed wae whether the instrument sued on waes a note or a bond,

In the case of Glassecock v. Glasscock & Dodd, 8 Yo, 877
(18244 ), the same gquestion was involved as to whether the instru-
ment was a note or a bond, in whiech, quoting from the syllabus of
this case, 1t is esaid:

"An instrument of writing will not be cone
eidered as sealed unless by some expression
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in the body of the instrument; the

maker should ghow that he intended it

to be considered as a specialty. *

mere scrawl at the end of the name, with
the word 'seal' within it, will not make
the writing a bond."

Orimeley v, Riley, 5 Yo, 165, is to the same effect,

The question is cdiscussed in the case of State ex rel,
%est v. Thompson et al, 49 Mo, 188, 1, e¢. 189;

"'The com:on law intended b a seal an
impression upon wax or wafer, or some
other tenacious substance capable of
being iunpressed.' (4 Kent, 452,) “e
have been very libera! as to what coneti-
tutee a common-law seal (Pease v. Lawson,
33 Mo, 36; Turner v, Fleld, 44 vo, 382),
but have never .ispensed with a seal in
bonds and deede, only as the statute sub-
gtitutes a scrawvl in lieu thereof, It
mizht be very wel!, as has been done in
some EStatees, to dispense with seals al-
together, but courts cannot so change the
law, and thoee who degire the change must
look to the law-making power,"

The word "bond"™ had a definite meaninz at the time it
was used in the Constitution of 1875 as defined by the courts
prior to that time and under the well known rule that it was used
in the Constitution with the same meaning as it was interpreted
by the courts at that time, "hen the word "bond"™ war used in the
above sgection of the Comstitution of 15756 it meant an instrument
executed by the formalitice required by the common law, that the
actual comnon law gea) would be permitted provided the executed
instruoment would contain a recitatiocn of the maker of the instru-
ment to substitute a scrawl or other syubel of a seal and the
substitution should be shown by the Instrument to be required in
lieu of the geal, or as a seal.

Section 11, Artiecle X I, of the Conestitution of the State
of California prior to 1926 war identically the same as Section 3,
Article XII, of the Missouri Constitution, and the Supreme ‘ourt




of California in construing the term "bonded indebtednes:=",as
uged in the Constitution of that ftate, =aild:

"The Supreme Court of this state in the

case of mderhil’ v, ‘anta Barbara etc.
CO.. 95 CII. wO, 28 Paco 1049' i.n COnNe
struing the term 'bonded indebtedness'

ae found in section 11 of article 12 of

the Constitution having reference to the
oblizations of private corporations, has
held that a note and mortga;e issued by
such a corporation jie not a bonded indebte
edness within the meaning of said provision
of the Constitution. To hold otherwise
would be to extend the language of the Con-
stitution to oractically every form of
indebtedness which a private corporation
could create, and to require in every cace
the cocnsent of 1te stockholders to the
cereation of such indeutedness and to the
issuance of the writing which would evidence
the same,”

Bank of Newman v. lMonterey County Gas & "lectrie
Coe.p, 181 Pac. 970,

The words "capital notes" proposed to be issued by the
above act ig in our opinion not within the definition of a "bond"
contained in the Constitution as interpreted by our “upreme Court
prior to the adoption of the constitutional provision raferred
to and the definition of the word "Lond" as interpreted by our
aprellate courts since 1876 has not changed 1ts meaning, and the
word “"bond"™ as used in the above section meane a special instru-
nent of writing which the comwon law required to be under seal
whether the instrument was executed by an individual or a
corporation,

iI.

The power and authority of a bank to borrow money for the
ourrose of ecarrying on its banking bus'‘nese has not been guestioned
in this State., In one of the earlier cases on the subject, in the
eare of “ingling v. Kohn, 6 ‘o, App. 333, 1. c. 336 and 337, the
court said:
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"The charter gave to the cornoration gen-

eral banking powers in terms such as are
ueually employed for that purpose. fese,

Acts 1857, n., 642, sect. 6. VFothing 1s

said about borrowing money. Sut it 1is
elementary law that a corporation may
exercise any unforbidden power which 18
necessar; to carry into effect the powers
gspecially gzranted, It would be a strange
linitation of the authority to purchase
exchanges, or tc loan money, which s ould
deny a simple meuns of obtaining occasional
supplies for the purpose. A specific author-
ity to borrow money rarely, if ever, appears
in any bank charter, It has always been
esteemed a necessary and inherent privilege,
inseparable from the exercise of banking
functions. Without it no bank, however
ample ites assets, co:ld at times avoid insol-
veney. C(urgis v. Leavitt, 15 N, Y, 9."

"In Barnes v, Ontaric Bank, 19 N, Y, 1566, the
court said: 'That the power to borrow existed
was determined b; this court in the case of
Curtis v. Leavitt., That the cashier, in virtue
of his general employment, could exercise the
power was not denied upon the argument, and the
proposition dors not admit of a reas nable
doubt. '

Said Story, J., in Fleckner v. nited States
Bank, 8 wheat. 357: 'The acts of the cashier,
done in the ordinary course of the business
actually confided to such an officer, may well
be deemed prima facie evidence that they fell
within the scope of his duty.'"

The above case was cited .pprovinsly in the case of Donnell
ve Lewis County favinges Bank, 80 Y., 16

Michie on Banks and Banking, Vol, 4, page 133, has this to
say on the power of a cakhier to borrow money for the bank:

"The cashier of a bank ie the oroper officer to
execute its power of borrowing money and he
needs no special delegation of authority to do
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g0, If done in the ordinary course of ites
business, it is presumably done within the
scope of his duty and the bank is bound by
his acts and repregsentation in the apparent
exercise of such anthority.”

In the proprosed bill 'mder consideration action to borrow
the money is first taken and aprroved by the board of directors.
Of course, the board of direcectors has more authority and power to
borrow money than the cashier alone,

II1I.

The Zupreme Court of this State haes recognized the doctrine
of estopnel where a corroration has borrowed noney or secured some
benefit from the contract although the sa=ze has been entered into
informally, and this doctrine was recognized by the court in the
case of Coerver v, ‘rescent Lead and Zine Co,, 315 ¥, 276, 1. c.
£97, and in the case of Farmers and Traders Bank v, Harrison et al,
321 %o, 215, and at nage 823 the Supreme Court touched on the phasge
of the case in the followin: language:

"ohether there 1sg implied power in a bank

to secure a mere general depositor is a
gusstion that anrears never to have been
deter=ined in this State. The noint was
rajised but not decided in Cantley v. "ittle
fiver Drainage Dist., supra, £ 2, ¥, (24)

1. ¢. 611, and in Juntesville Trust Co. v.
Noel, ante, 7493 and it is not open for
decision here, becaunse the aprellant nleaded
estopnel and the evidence tends to show the
Auxvasse Bank got a2t least much the greater
part of the money in controversy and held

all of it on faith of the bond., The contract
was performed by aprellant, In thesse circum-
gtances the defense of nltra virees is not
available, (Cantley v. Little Hiver I'raine
age ist., supra, 2 &, W, (24) 1. e. 612,)"

In the bill under consideration, in the event the capital
notee provided for therein were issued by the bank and it received
the par value of the game in cash ag provided by the bill, is the
corporation or any of its stockholders in a position to guestion
the validity of same?
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The Supreme Court e21d in Cantley v. Little Fiver Draine
a.e District, 2 ', W. () 607, 1. c. 612

"However, there is another theory of the
law which jJust as effectively dispores

of the care. That the bank got the benefit
of the funds of the drainage distriect is
uncontroverted, The contract was fully
executed by the drainage district, and in
ruech care, ultra vires, even if pleaded,
can-ot be succersfully invoked, McCornick
'. m. w‘ "0. 100. cit. m. 289’ 263
S, W, 1562; Sehlitz frewing Co. v. Poultry
& Game Co,, 287 Yo, loc. cit., 407, 229

3. %, 813; Hanlon Mil)linery Co, v. Trust
Co., 261 Mo, B79, 168 £, ¥, 3569; Hational
Bank of Commerce v, Prancis, 2956 ¥Wo,. loc,
cit . 196 and 196, 246 =, v, 3£6.

In the fehlitgz Brewinz Co. Case, supra,
Jo. Te Blair, J., has fully collected the
anvthorities and says:

'With respect tc estoprel to plead ultra
vires to a contract fully executed on one
gide defendants rely upon the federal rule,
in the main, Thie court and the courts of
appeals of this state long eince adopted the
rule in force in most of the statees which we
eaid in Millinery Co, v. Truest Co., 251 Yo,
loe. cit, 679 (168 &. W, 359}, had been
tersely stated by Rombauer, P, J,, in "inscott
v. Inv, Co.,, 83 "n, Appr. loec. cit. 369, to be
that: "the defense of nitra vires 1s not
admiesible where the ¢ ntract has been fully
executed on one side, mmless it is a con-
tract expresely prohibited by law."'"

The court in the care of Merchani.s' Ice and Fuel Company
v. Holland B‘nkms Uonmy’ B 8. W. {ed, 10&. l. 6. 1034, had
ti:is to say:

"There 12 no better authority on that gquestion
than Bank v, Lyons, supra, In that case the
Supreme Court was congidering the ri ht of
the lender of money to 2 bank to recover in
assumpsit for money had and received, although
the action of the bank's cashier in making
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the bank'e ncote and in hyrothecating
other notes of the bank as security for
the money borrowed, was void wnder the
statute, The Supreme Court in bane held
the bank waes liable, and in the course
of the opinion uses thie language (220
Mo. loec, cit, 686, 119 &5, ¥, 544;:

'If it (t e bank) repudiates the note
for the reascn that the Board of
Mrectore had not authorized its
execution, then thie court would
sanction rank injurtice to hold that
raymont of that money need not be made
at all, fuch ie not the law. The

bank was not exempt from the cocmmon
obligation to do iustice which bLinde
individmale, Sueh obligations rest
upon all persone whether natural or
artificial, If the bank obtained the
money and by mistake or without author-
ity of law executed therefor an invalid
note, then it was ite duty 'nder this
general obligation to do Justice, to
refund it. nder those conditions an
iwplied obligation arose on the part of
the aprellant to renay the money so
obtained, 've

v.

In coneclusion, it is our opinion that there iz no reascnadle
doubt as to the status of the prorosed capital notes under the pro-
posed act when issued b, a ¥issouri bank or trust company and sold
for full value as required by the act. Capital notes 1ssued there-
under are Junior obligations of the bank compared to obligations
to depositors and eneral creditors. The; are only superior to the
obligaticns to the stoekholders and then only as to the payment
of dividends. And then, such bank or trust company wmust agree
upon restriction upon the distribution or payment of dividends upon
its capital stock by the bomrd of directors. &o thean who 1o left
to question the validity of the capital notes?




ihe general creditors and depositores are not injured
and could not guestion the validity of the capita®! notes or the
power of the bank or trust company to 1ssve them for the reuson
that they have been beneflited by the issuance of the canital
notes and not injured, and their wvalidity couls not be attacked
collaterally and no pers ns could be heard to cuestion their
validity uwnless it be the stockholders of the issuing bank or
trust company. And if their ban! or trust company has received
full value for the capital! notes are not the stockholders estorpe:
from guestioning thelr validity? Thelr bank having received full
coneideration for the notee hag received full value and so far as
the holders of the capital notes are concerned their part of the
contract would have been fully executed., The stockholder would
have received his »ro rata portion of such money by reason of
the fact of owning stock In the lssuing bank or trust company.
In any ovent, the clain of the noteholders for money had and
received aga'nst the bank or trust company woul: be superior to
the stockholders of the jssuing bank or trust company.
complaint made by the stoekholder as to the transaction would be
unavailing,

it is,therefore, our opinion that the bill as proposzed
woul: vegt in the board of directors of the bank or trust cospany
the rower to issue the capital notez for the uses and purposes
and vwnder the conditions as provided in the bBill and that sald
bill does not contravene the provislons of fection 8, Airticle XII,
of the Constitution of Missouri, and iz in haraony with the
general law of 'Yissouri,

Very truly yours,

COVELL R. HEWITT
Azsistant Attorney-General,

APPHROVED:

B0V HMOLIPIRICK

Attornoy-woﬁnral.




