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uon . o. u. ~oberl7 
CJ~nieaionor of Finance 
Jefferson C1ty, i ~ aourl 

Dear r. oberlya 

This off i ce 1a in r ece ·pt ot your lett er of November 
9 th, 1933, with request tor an optn ' on of this ' ~part~ent as 
t o tho validity and conet1tutiona11~ ot Uouee Bill N) . 92 
latel} introduced 1n the Legislature. YOllr letter of requoat 
i!l a a t ollowr: 

"I bog t o hand yo, herewith copy of the 
above numbered Houae Bill . You will 
notice it provides tor 1aao,,ri banks 
and trust companies, through authority 
ot their board8 or directors, to is~• 
can1 ta1 notes. 

I would aporeciato yo-..·p opinion, aa 
quickly as poFsible, concerning thi~ Bil l 
and especially your opinion with reference 
to wheth~r or not it c ontl1eta with ,oct1on 
B ot \ rt1cle 12 or 1saouri Conat,tution. 

If tho capital notes propoaed to be issued 
are not bonds or bonded indebtedness w1 th1n 
t ho ~ean1ng of the Conct1tut1on, thon it 
seeme to ~o tho legislation as proposed 
would be val id and t he eeeur1t1eo aa of f er­
ed would ve within the constitutional 
provision." 

I . 

It 1s ")roposed >;nder t h1e bill t o repeal f:eot1ons 5312, 
5313, 5314 and 5315, • f . to . 1929 , and to enact four new 
sect.1ono 1n 11eu t hereof earry1n~ the sa:te n 'tmbera, which bae 
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for 1 t a purpo~e to .. ~ant a,~t"ori ty to o. ata te bank or trust 
company , by aut hority of 1ts board of directors, to 1s~ue and 
aell ita canital note8 at not lese than r•~ tor t he purpose ot 
r ehabilitating and taking care ot 1~pair2enta or the capital 
of banks and trust co~pan1ea. Your letter calls to~ a conatruc­
tion or the ?ropoaed legialatto~ and ma7 be diY1ded into two 
quf'atiorw 

( 1) I a tho bU 1 1n harmon7 with tho lawa ot 
1aaouri'P 

(2) Especially 1a 1t 1n bar:none7 with Section 
8 , \rt1cle XI I , ot the Conet1tut1on ot 

~ aaour1? 

(1) The proposed 1eg1alat1on, 1n our opinion. 1a 1n h&r , OnJ 
with t he c~eral laws or 1seo•ri an~ it enacted w111 eopower a 
atate b&J"k or truat company , throue;r, 1te boar4 ot directors, to 
1aaue and aell 1ta capital notes tor the l)urposee and 1n the manner 
p ~ov1ded by the proposed bill. 

(2) on the second proposit ion yO'l dea1re to ltnow whether 
or not tbe bill• 1f enacted. would 1n any way cont~avene the 
prov1a1. na or Section 1, t1ele XII. ot the Constitution ot 
1saour1• eapee1al l 7 that part or the Conot1tut1on which proY1dea 

' a) for a coroo~ation to i~aue bonda: ana (b ) whether or not it 
1e necescary to have a vote ot the stockholders t o 1aauo t ho 
oaoital notee provided in the proposed bill. 

~• beg to adviee it ia Ol'r opinion that the proposed bill 
will not i n anp1ee run collnter to the roq,· ire enta or f.ection a, 
Article XII , o~ the Conatitut1on of 1aeouri, or any other pro­
vision or th Constitution. 

~ect 2 on l • Article XII , of the Miaao,.~1 Conat1tut1on , 
reads a a tollowet 

•no corpora tion ahall lar ue stock or bond•• 
exce~t for ooney paid, l nbor done or prop­
ortJ actuall7 receiv~d, and all f1et1tioUI 
inc~eaae of stock or 1ndobtednoee aha11 be 
void. ~he etock and bondod lndobtedneaa ot 
co~porat1ona ahal l not be inoreaaed, except 
1n pureuance of enera1 law, nor without the 
conaent ot the peraona holding the larger 
a "lOUnt 1n value or the StOC!< firet obtai ned 
at a meet1n3 cal led tor the purpose, f1rct 
giving sixty da7a' public notice, aa may be 
p~ovided bJ law.~ 
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The aboye aect1on 1~ d1v1ded 1nto two sentences, t he 
first ot which ~ in O\~ op1n1on, 1a ~~ndatory and provides that 

· the. corpora tion can not ieeue atocY or bonds except tor mone7 
paid, labor done, or nroperty actually r eceived, a nd all 
t1ct1t1oua tnoreaae or stock or indebtedness aball be vo14. In 
other worde, the eorpor t 1on ~ust rece1Ye tull valuA for the 
atoek or bonda 1eaue4 whethPr it be in moner, labor done, or 
property, and 11 fietit1o ' a 1ncrea e or stock or indebtedness 
shall be void. 

In the second aentenoe of th1a conat1tutiona1 prov1a1on 
the same word •stock" ie uaed but the word nbonds~ a used 1n 
the ttrat sentence ia changed to t he words 0 bonded 1ndebtecSneaa". 
It ia our opinion tblt the worda "bonded 1ndebtec1neae" are 
included in the word nbond" and mean the accumulated indebtedneaa 
ot the corporation which is r Ppresented. by "'bonds" . 'Onder all of 
the caoea in which tb1s question baa co e to appellate court aa 
t o what are •bonda" and what represents "bonded 1ndeotedneaa" 
bau co~ up in connection with busineaa corporations organized 
under the eeetions ot the law pertaining to bue1ness manutac tur1ng 
corporations and ue Uilly a mortgage securing the bondo wa a aut hor­
ized. 

The above nrov1eion ot the Conat1tut1on is tho fundamental 
law ot our s tat e relative to the 1aau1ng ot •'ook and bond s by 
eorpor~tione an. ea~e into our Conetitution in 1876, and we do not 

1nd t hat it ap-oeared i n any J)l'ior Conat1 tut1on ot M1seo,lri. 'l'o 
throw light on the meaning ot the worde "bond" and "bonded indebt• 
edneaa• at the time tbeae words were placed 1n the iasour1 
Constitution ln 1876 we muat look to the ean ing or eame aa inter­
preted by the courts betcr e a nd at the t1me ot their use in the 
C:.nat1tut1on and we ra.uat assume that theae fiOrds were therein uaed 
in the aenae and t he interpretation these terms had been given by 
o~.tr eourta at that t .t rae . 

In the case <t Cart~111 v . Hopk1ne, 2 •o . 220, the queat 1on 
d1ecueee4 wne whether the instrument sued on waa a note or a bond. 

In the ca se ot Ol a Fr-coclc v . Glasscock & Dodd, 8 •lo. 577 
(1844 ) , the ea'!le queetion waa involved as to whether the instru­
ment was a note or a bond• in which . quoting trcm t he syllabus ot 
thia ca se, lt ia aa14: 

'"An 1netru~~ent or writing wi l l not be con­
eidered a s sealed unless by some expreea1on 
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1!'1 the liody or the 1natrt ont: the 
maker aho•1 l d s how t t he intended it 
t o be consider d aa a apeeialt7. 
more scrawl at the end of tho name . with 
the word •aeal' within it. will not ke 
t he writing a bond . w 

CJrimeley v . Riley, 5 •o. 165 . 1a to th«" ea~e etr.ec t. 

The quest ion 1e ~ 1ecuaaed 1n tbe ease or St ate ex rel . 
oat v . Tho~peon et al. 49 • · · 1 , 1. e. 189: 

••The co~ on law intended b a eeal an 
i mpreoaion upon wax or water , or aome 
other tenaciouF aubatance capable o f 
be 1ng i mprepaed.' (4 Kent, 452 . ) e 
have beer. very libera l ae t o what c . nati• 
tutoe a co~n- w eeal ( Pease v . Lawaon. 
:53 'o . ~5; Turner v . F'1'eld, 44 "o . 3A2) . 
but have never .1speneed wi t h a eeal i n 
bonda and deeds, onl1 aa the stat ute aub• 
et1tut e a ecrawl 1n 1 1 11 thereof. I t 
mi ght be very wel , a baa been done Sn 
aome St n t ee, t o d1epenee wtth ~ ea la a l ­
together, but c o,~rta ean"'ot so change the 
law, and t~oee who desire the change - uat 
look t o the law-making power . • 

The word "bond" bad a dot'1n1te ea n1ng at the t11lo it 
wa s uaod i r. the Conat1tut1on of 1875 ae det'1nod bJ t hP. courts 
prior to that t 1 and under the well known rule t hat i t waa uaed 
in the Constitution w1th the eame meaning aa it was interpreted 
b7 the courts at that time. hen t he word "bond" w4n used 1n the 
above se-ction or the Constitution or 1 875 1t meant an in~trumont 
ox~cuted by t he tor~l1t1o ~ requ ired b7 the co~-on 1 w, that the 
actual com on 1 w seal wo,Jld be permitted provided the e7ecute4 
inetrumen t would contain a recitation or tho .,.ker or t he fnetru­
ment to aubet1tute a eorawl or other ay~bol or a eeal and the 
eubat itution s houl d be shown bJ the instrument to be required In 
lieu or the aeal, or ~c a aeal. 

Sec t i on 11, Art i c l e X I , or the Cons t itution or t he ~tate 
of ral1f orn1a prior to 1926 wa c i dentically t he sa~ aa Sec t ion a, 
Artic le XI I . or t ho 1eaour1 Constit ution. and the Supreme r ourt 
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of > lifornia in conetru jng the t erm "bonded ~debtedne e e" ,as 
used i n t he Con~t1tut1on of that ~tate, said: 

"The ~vpreme Court of t hi s sta te 1n the 
caee of t nderh111 v. anta Ba~bara etc . 
t o ., 9~ Cal . 300 , 28 Pac . 1049 , in con­
str u ing the t er m 'bonded inde'bt edneas' 
ne fotmd 1n sec t ion 11 of article 12 ot 
t he Constitution having reference t o t h e 
obl16Qt1ona of private corporations , baa 
held t hat a note and ~ortga~e ieeued by 
gucb a ~orporat1on 1~ no t a b onded indebt• 
edneea wit hin the meaning or eaid prov1e1on 
of the Constitution . ~o hold otherwise 
would be to extend the language of tbe Con­
s t itut ion to oract1cally overy f orm ot 
indebtednee P which a private corpora t ion 
coul d crea te , and to require 1n every c~e• 
thn c onsent of 1tr atockhol dera t o tbe 
creat i on of ouch 1nde~tedneaa and t o the 
issuance ot the wr1t1ns Which would evidence 
t he ea:ne. " 

B&nk ot Newman v • . ront erey Count y uaa & ~lectr1c 
co., 1~1 ''ac . 970 . 

Tbe words "capital notes" proposed t o be iaeu~d by t he 
above act is in our opjnio~ not wit hin the definition of a "bond" 
conta ~ n ed i n t he Const i t u t ion a s interpreted by our ~11preme "'o t•r' 
nrior t o t h o adopt i on or the constitnt iona l provision r e .terred 
to a nd t he C. eti n1t 1on of t h f> \'lOrd •' •. ond" as 1nterp~eted by our 
appe1 lato courts ajnce 1875 has not chan:;;ed ita ~Uean1ng, and t he 
wor d ~bond" •a uBed Sn the a bove aect! on means a special 1nstPu­
~ent of writing which t he c o~~on law required t o be unde~ aeal 
1fhether the 1nat:runumt was executed bJ an 1ndlv1dual or a 
cor porat ion . 

II. 

~he ~ower and author i t y of a bank to bor r ow ~oney for the 
~urno~fi:> of carrying on 1ta bank1nd bus "'neea ha s not been quest i oned 
1n th'~ ~tate . In one of the earlier cases o~ the subj ect, in the 
ca~e of · fnglin~ v . Kohn, 6 ~o . Aop. 333, 1 . c . 335 a nd 38? , the 
court said: 
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•The charter ~ave t o the cor~oration ~en-
eral banking powers in terMa auoh ae are 
usually emplo7ed for t hat purpoae. Seee. 
Acta 1q57, p. 642, s ect. 6. oth1ng 11 
said abou t bor1"ow1ng one7. ut it ia 
eleraent ary law that a corporation 7 
e~ercioe any unf'orbidJ en po r which 1a 
noceeeary to carry into effect the powere 
apeo1ally granted. It would be a etrange 
l i~1tation ot the authorit7 to purchaae 
•~changes, or t o loan ~oney, which a · oul d 
den7 a 1 ple rae 1na or obta1ntng occaa1onal 
aupol1ea tor the purpoae. A epec1t1o author­
ity to borrow money T'arel7, 1f e.er, appeara 
1n any bank charter. It baa always been 
estee e4 a necessary and 1.'\herent ..,riv1lege. 
inseparabl e f r om the exerc ise ot banking 
functions . i t hout i t no bank, however 
ample ita aaeeta, co·, ld at thl a avoid 1neol­
vencJ . Gurti• v. Leavitt, 15 • Y. 9 .• 

•tn P~rnea •· Cntario ,anY, 19 w. v. 156, the 
court ea1d: ' That 'tho power t o borrow e7iate4 
wae doterm1ne4 b:, this court 1n the cane ot 
C ·~tia v. Leavitt. That the caeh1er, 1n virtue 
of 11 general emplo~ent , could exercise the 
power waa not denied upon the arguraent, and the 
proposition dot's not ad!!S1t of a rea e' nable 
doubt.' 
Said ~tory , J ., in l eckner v. Dnited Statea 
Bank, 8 'lheat. 357: ' The acta ot the caa~ier. 
done i n the ordinary courae o~ the bus iness 
actuall7 conr14ed to such an otttcer, ma7 well 
be dee d prima tac1e evi dence that they tell 
w1th1n the scope or hie dutJ.• • 

The above oase w a c ited approvtngl7 in the case or Donnell 
v . Lew1e Count7 Sav1ngo Bank, 80 J • 165. 

ic ! e on Da 1ka ant1 Banktng, Vol . 4 , page 133, baa t h1e to 
ea7 on the oowor or a cashier t o borrow oney tor the banka 

•The eaahior o r a bank 1e the oroper off icer t o 
execute ite power of' borrowing 1T1one7 and he 
needa no apecial del .gat1on or a ut horit7 t o do 
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eo. If done in the ordinary co,~se or 1te 
bualnese, 1t 1e pro~u~bl7 done w1th1n the 
scopo or hie dut y and the bank ie bound bJ 
ni~ acta and ~epr~aentat1on 1n the apparent 
exerc1ee or auch a ut hority." 

In the propos d b il l ,mdel'" consideration action t o borrow 
the money ia first ta~on and ap~roved by t he board or d1rectora. 
ot cot~ae, t ho board or dir~ctore h•e more a uthori t y and power to 
borrow 11one, than the cashier alone. 

III. 

The ~upr~e Court or th 1~ Stq~e ~~ recognized the doctrine 
of eatopne1 where a cor~orat1on ha~ borrowed ~oney or secured ao~ 
benefit tro~ t he cont ract althouah t he ea' e has been entered into 
1ntor~1 17, and t hi e doc trine wae recogni~ed b.y the court in the 
case ot Coorver v. Crescent Lead and Zinc Co., ~15 Yo. 276, 1. c. 
297, and 1n the case ot Far~re nd ~adera Bank v. H•rr1eon et a1, 
321 a~ . 815, anrl a t ~age 82S t he Supre~e Court t ouched o~ the Oh i ae 
or t he caf!e in the tollowin ~ 1an.guaget 

"- hetber there ia 1~pl1ed power 1n a bank 
t o st~tOlll'O a ~~re genera l depoe1tor 1a a 
qu,ast1on that a ..,oear t" never t o have been 
deter ~1ned ln this ~tate . The ~oint wae 
rais~d but not decided 1n Ctmtle7 v. r,fttle 
River Drainage D1at., supra, 2 E. • (24) 
1. c. 611, and i n Hunt~ille Truat Co . v. 
Noel , ante, 749; and it is no t open for 
doeia1on her e , because the apoellant pleaded 
estoppel nd t~e ev1~enoe tends t~ ahow the 
Auxva a ae Bank got t leaat much t he greater 
part ot the :noney in eontrovere7 and held 
all of it on fa1tb ot the bond. Tbe cvntrae t 
waiJ pertor'!led b7 apnel lant . In theae ctrcum­
atanoea tho detenee of ultra v1ree 1e not 
available . ( C&l"''tley v . '~1ttle r iver r.ra1n­
age D1ot. , s •:pra, 2 s •• (2d) 1 . e . 612 . )• 

In t~e bill under considerati on, 1n tho event the capital 
not t•s provided tor therein wero iaeued by the bank and it recei ved 
t ho par va l ue of the &4me 1n caab ao provided b7 the bil l, 1a the 
corporation or any of its atockholdera in a poe1t1or t o question 
the va11d1t7 of same? 
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The Suprara.e Court f: a i d i r: Cant ley v . t.1ttle River Dra1n­
a 0e D1atr1c t . 2 : • • ( m) 60?, 1. e . 612t 

11However, theT·e j a another theor,- of the 
1 w which juat a e f fectively di apo~e• 
of t he ca~e . That the bank got the benefit 
ot the funds or tho draina ~o diatri ct 1a 
u ~controvert ,. d. '"be oontr'lct waa tull y 
~xecuted bJ the drainage d1etr 1ct, and 1n 
~ueh ca~e, ultra v i res, even if pleaded, 
can~ot be aucce Fs tully invoked. c L. ol'l"ick 
• · Bank, 304 1v . l oc . cit . 288 , 289, 26S 
s. • 152 ; f chlitz rewing Co . v . Poult~ 
& Game ~o ., 287 o . loe . cit . 40? , 229 
s. • 613: Uan1on illinery Co . v . Trust 
Co., 261 o . 579, 158 ~ . w. 369; Rational 
Ban ot Co~erc ~ v . Pran~ie, ?9? 'o . 1oc . 
c i t. 196 and 196, 246 ~ . ·• 326 . 

In the r chlit& Brew1~t Oo. Ca ae , ~upra, 
J . "'· blair , J . , bae t ully collec ted the 
author ities and 8&781 

' 1th respect t o estopoel to plead ultra 
~tree t o a contract t ul l y ex c uted on one 
aide defendants rely upon t he federal rule, 
in the in. 'l'h1P ~ourt and the oourta ot 
appeal!~ of tl.j o state long a1nce adopted the 
r ule in force 1n moat of the atatoa which we 
ea1d in filliner y Co . v . uat Co ., 251 o . 
loc. cit . 679 (158 s . • 359), had been 
ttrrae l y a t ated b y Rombauer, P. J . , in '1nncott 
v. Inv. Co ., 63 •ro . App . 1oc. cit. :569, t > be 
t hatt " t he der nse of u, tra vi~•• 1a not 
ad'1\1B 1.blo where t ho Ct)ntrac t baa been .tul l7 
exeeute4 on one a1do , 'm loat' 1t 1a con­
tract expreael) pro~1L1ted b~ law. "'" 

Thn court in the eatTe of rchan · e' Ico and F'ue1 Company 
v . dolland anking Company, 8 s . w. ( 2d) 1030, 1 . o. 1034, had 
t.h itJ t 1 aay: 

"'l'he~e 1a no bet ter &llthority on that quPation 
tban Bank v . L7ona , aunra. Tn t hat caa the 
~ u~reme Cour t ·~~ e ~ne1d~r1n~ t he r 1 ht o~ 
the lender of "'loney t o ·1 bank t o ,..ecover in 
aaeumpa1t r or ~one1 had an d receiv~d, although 
the action or t he ba nk • a ca ah1er in -.k ing 
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the ba"'k 'e note and in hy ·othecat1ng 
other noteo ot t~e bank na a curity to~ 
the mone~ borrowed, was void under the 
etat•1te. The ~ 1pro Court in bane hold 
th bank ap liable, and 1n the courao 
ot th8 opinion use e t hia langua&e (2£0 

o . loc. c1t . 656, llQ s . t . 644 , : 

'If i t (t e bank ) re ud1atea the note 
f or th~ reaa~.~!'l that t he oard o~ 
vireetore had not a•..Jthor lz d 1ta 
execution, t hen thie court would 
eanct1on rank lnjucttce t o hold that 
~aymont of that money need not be de 
at all. f uoh 1a not t he law. The 
ban }I wn s not e -'l .pt tJ-o::n the co on 
obl1g ti~t" t o do hJstice which b1nde 
1nc1vld l e . f · ~~ obligat i ons reat 
upon all per one whether natural or 
artitle1al. rr the bank obta i nod the 
money and by m1atake or wlt hout author-
1t7 of law ~XP.cutod therefor an invalid 
note, then t t • a 1te duty n4er th1a 
s~neral obligation to ~ juettee, to 
r~t'u!ld 1t. l nder thofte condlt lon a an 
i~pl1ed obligation arose on the part ot 
the a p e l lant to re 1 t he money ao 
obta~ned. '• 

IV. 

In co~cl aion, 1t 1 our opinion that there 1a no reaa na'le 
doubt ae to t he at tua u f' t '1e proposed capita l notoa .nder t he pro­
posed act when 1 eue c" b. a tasour1 banlc or truat co:11pan7 and eold 
for tull v l ue aD r equired by tho aot. Capital notes 1esued there­
lmder are junior obl1gatlona or ·t he bank eo pared to obligations 
t dopo81tora and s nera1 ereditora. Thel are ·only superior t o the 
obligation• t~ the atoc~holdern and then only •~ t o t he ~y~ent 
of d1vi~onda . tt.nd then, I! ~h bank or trust company .us t agree 
upon restr iction u~n the distribution or pay~ent or d1v1dend• upon 
ita can1tal etocw b7 t he board or directors. so then who 1e l et' 
t o queet1on tho validity or th~ capital notea ? 
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ihe general ered1tore a nd depositors are not injured 
and could not question the validi ty of t he eap1ta1 notes or the 
power of tho bank or trust co~pany to 1~eue them for th re~aon 
tha t they have been benef1 ed by the issuance ot tho eanital 
not ee a~d not injured, and thoir vnl1d!ty coul not be attacked 
collatorall7 an~ no per~ .n ~oulct be heard to quostio, tbe1r 
validity tmleae 1 t be the stook'holc!era or the 1sau 1ng bank or 
trust comD&Il7 . ~d 1t their bank or trust col!!lpan,. haa received 
tull valuo ror the ea~1tal notes are not th~ stockholders eato~oed 
from questi on ing t~eir va11d1t7? Their bank having r eceived tull 
conAideration for tho notee has r eceiv d full value and ao tar aa 
the holdera of tho capital rotea aro coneorned their part of tbe 
contract would have been t ·1l ly e-x-ecut ed. The stockholder would 
have r eceived hie ~ro rata port ,on of auo~ money by r eason of 
t he tact of owning stock 1n tre 1oPu1nQ bank or trust co~panJ. 
In any vent# the cla1~ of the notehol dera tor ~oney had and 
received aga ~ nst the bank or trust co~pany woul be superior to 
the stockholc1ers ot • ho 1 tlalting bantc or tz-n8t companr. An7 
eo~plaint made by t~e stockholder 1 to tho t~ansact1o~ would be 
unavailing. 

I t 1s,tncrefore, o Jr op1n1on that the bill as proposed 
wo . l ~ veat t n the boar ct of directors or the bank or truat eo~pti1,. 
the "''wer t-o 1 s.r.1:e the cap1t 1 not6G for tho uaea and parpo ~•• 
and undo~ the conditione a s p~ov1ded in the bill and that e 14 
b i l l does not contt-avene the prov1a1ono of Section 8 , J'lr tiole XII, 
or tbe Conat1tut1on of !11eso.;.r 1, QJl~ 1s 1n har"!lon7 with the 
general l aw of 'UtU•Ol~r1. 

APPHOVED : 

' OY !Cki 'l'l'HICk 
Attorne7- ~ennral. 

CR f:F.O 

Vory truly your , 

• 
C OVF.LL R • tr rM' 
~s1stant Attorney- General . 


