TRUST COMPANIES: No power to purchase the majority of the
Stock of a National Bank

25

Hone OeHe
Comni ss1 cner
Jefferson City, nmul.

Dear °ir:

This department acknowledges receipt of your reocuest
for an opinion as to the following state of facts:

"A trust nrﬂudmm

laws of the State of Nissouri

stook of a national bank, Both the trust
and the national bank are now

Does a trust .-’ﬂ organized under
laws of the State Missouri have
power authority to purehase stoeck
2 natiomal bank?

2 « Is the liability of a trust

as a stockholder in the mational bank
entitled to a preference in the distribu-
tion of the assets of the trust company?"

In the case of Allen v, MeFerson, 235 Pac. 346, the court
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held:

"A stockholder of a bank assumes a contract-
ual liability when he becomes a stoekholder
and the terms of his contract are legally

statutory.”

In the case of Saussy v. lLiggett, Sup. Ct. of Florida
96 South. 534, the court held: s ’

whissThe liability of a stoekholder of &
banking company arises ex contractu (MeNeill
v. Pace, 69 Fla., 349, 68 South. 177 Ihlhn
v. Oxford Nat, Bank, 1" U.5, 569

Ot 477, 44 L, Zds 669) and oven if the .
additional obligations and liability of the
stogkholder which is insisted upon here may
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be imposed by the statute, such obligations
and 1liability depend upon the statute creating
it, and as it is in derogation of the common
law, the statute cannot be extended beyond the
-ori. used, 1 Mighie on Panks and Penking, p.
162; Brunswiok Terminal Co. v. FNational Bank
of Baltimore, 192 U.S5. 386, 24 Sup. Ct, 31

48 L, Bd, 491; Smathers v. testern California
Bank, 138 N.C. 410, 47 S.E. €93, ***%e

Therefore, the trust company's lubult.z as a stoekholder
in the national bank is contractual and dependent entirely for
validity upon the provisions of the national banking act. Being e
mere contractusl obligation the ereditors of the natiomal bank have
no priority over other contraet ereditors of the trust company un-
loss there be a priority specifically given by statute,

Seetion 5151 of the National Banking Aet, insofar as 1t
is pertinent, provides as follows:

"The stockholders of every national banking
asso¢iation shall be individually responsible
for all contraets, debts, and engagements of
such assoeiation, each io the amount of his
stock therein, at the par value thereof in
addition to the amount invested in such stoek.

bhadkn

Seetion 5238 of the National “anking Aet provides as
follows:

“That when any national banking associatiom
shall have gone into liguidation under the
sions of section five thousand two hun-
and twenty of saild statutes, the individ-
ual liability of the share~holders ded
for by seotion fifty-one hundred fifty-one
of said stetuies may be enforeed by any creditor
of suech assoelation, by bill in equity, in the
nature of a erediter's bill, brought by sueh
ereditor on bebalf of himseif and of all other
ereditors of the assoslation, against the share-
holders thereof, unymr‘ofﬂnmltol
States having original jurisdietion in equity
for the distriet in which such assoeiation may
have been located or established.”

The above seetions of the National Banking Aet merely provide
for the amount of the stoekholders®’ liability and the ereditors’
procedure for establishing their claim. However, whem the eclaim has
become adjudicated, it becomes sudjeet to the laws of the “tate of
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Nissouri insofar as the cuestion of whether or not the e¢laim is
entitled to a preference. OSection 5333 R.5. of Mo. 1929 provides

as follows:

"When the commisaioner shall have taken
possesaion of such corporation or private
banker, and shall have determined to
licuidate its affairs, he shall notify all
perscns who may have elains against sueh
corporations or banker to present the same
to him and make proper proof thereof within
four months from the date of said notiee
and at a plage spe¢ified therein and shall
speoiry in said notice the¢ last date for
presenting said proofs, ****»

Section 5338 1,5, of Mo, 1920 provides as follows:

*The commissioner shall, not later tham
thirty days after the time has expired to
file objections to eclaims duly presented,
approve or reject mr{ duly filed elaim
¢ claims as to which objections are
still pending undetermined by the court oF
Judge, Zvery claim a by him, he
shall indorse * ' and ruo n indorsed
in his office, II he doubts the Juﬂn or
validisy of -{ elaim, he shall rejeot suoh

elaim and shall fndorse the same ‘'rejected’
and file said elaim so indorsed in his offiee.
He shall eause notice of suech rejeetion teo
be served upon the ol.unnnt olthor pcrnully
Ol" -11. _.L_._. .t
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“1%h ' Y “er the ocom-~

: has a or rejected all claims
duly filed, he 1 1ist all elaims approved
and all rejeoted by him and file one wy{ of
said list in his office and one eo
office of the recorder of the county or eity in
whieoh the prineipal offigce of such corporation
or private banker is located.”
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Under Chapter 34 1.5, of Mo, 19289, the Cireult Court must

determine whether or not a ¢laim against an insolvent bank or trust
is to be preferred over the claims of other ereditors.

It is the opinion of this department that the obligation of a stook-
holder in a national bank, being purely a eontract obligetion and
there being no statute pmld: for its priority over other contreeot
ereditors, that She creditors e national bank should not de
entitled to & ference with respect to the assets of an insolvent
trust company in NMissouri y Tfor the reason that said trust
company was a stockhelder in the national bank,

However, under the facts as furnished this 4 t by
Mr. Moberly, the {m‘l company purchased practieally all of the stoek
of the netional bank, This aetion of the trust eompany was null,
void, and of no legal effect whatsoover, and the trust company ie
not now and has never been in point of iu a stookholder in the YNa-
tional bank,

Section 5421 7.5, of Mo. 1929, relating to the powers of
trust companies in the State of ulcnu'i, provides as follows:

"To by, invest in and seoll all kinds

of government, state, muniecipsal and other
bonds and all kinds of negotiatle and nomn=
negotiable paper, stocks or other investment
securities."

Seotion 5429, R.S. of lNo, 1929, sud-gection ¥ provides as
follows:

"Shall not invest or keep invested in the
stock of any private corporation an amount

in excess of fifteen per centum of the capi-
tal and surplus fund of such trust company;
nor shall it purchase or contimue to hold
stock of another bank oF trust compeny if

by such purchase or contimued investment the
total stoek of such other bank or trust

owned and held by 1t as collateral will exceed
rfirfteen por centum of the stock of such other
ban: or trust mvng: Provided, however, that
this limitation shall not apply to the ownership
of the ecapital stock of a safe deposit company,
the waults of which are comneeoted with or ad-
Jacent to em office of sueh trust eompamy, nor
to the ownership by sueh trust compeny or ite
stookholders of o part or all of the eapital
stoek of one bank organized under the laws of
the United States or of this state, nor to the
ownership of a part or all of the eapital of
one eorporatiom, organized under the laws of
this state, for the prineipal purpcse of re~
ceiving savings deposits or issuing debentures
or leaning money oR real cstate or dealing in
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or guaranteei t of real
estate m’.. ar'mtm in other
securities in mn trust companies may
finvest under this chapter, nor to the
continued ownership of stocks lawfully
accuired prior to the first day of Janu-
OPY, AeDe 1616."

The prinecipal case whieh we find in Missouri bearing dir-
eotly on this point is "State of Vissouri ex rel Herbert L. Hedley,
Plaintiff, v. Pankers Trust Company, Defendant, and H.A. Lee,
Receiver, Garland State Senk, Flaintiff in Trror v. Bankers Trust

end Ira M, Cobe, Purchaser of the Assets of the Bankers
Trust s Defendant in Error, 157 Mo.App. 557. Judge Johnson held:

"'The facts alleged in the petition show
beyond dispute that the Bankers Trust
Company purchased seventy-three cent
of the nt:ok e: tihonm: bank for :l:

of controlling and managing
m and affairs and that while the
bank apparently continued to 4o business
in its ocorporate name and in the guise of
e separate and independent corporate entity,
in reality its identity was merged into

that of a trust ¢ vhich absorbed its
business and assots menaged and con-
trolled them as t© they constituted a
mere branch or t of the business of
the Trust « In short, the latter
corporation owed the bank and used its
nane and eorporate machinery for its owm
purposes.

The Bankers Trust Company had no power oF
authority to engage in bann.lc business
either nny nr um .

0 G { | ot 'e
- NGoLn TTUST COs, ﬂ#

lio., 1... m. where it was expressly held

that a trust company has no authority to engage

in tho banking dbusiness.

The ninth clause of Sec. 1124, Revised Statutes
1909, authorizes trust mmiu 'to buy and
sell all kinds of govermment, state, munieipal
and other bonds, and all kinds of negotiable and
non-negotiable paper, stogks, and other invest-
ment securities.'
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e ( gna ngs
: .. 175 U.S¢ 40). Nor to use tho power
conferred dy law for the purpose of indireetly
engaging in business ectivities forbidden to
the corporation by the express provisions of
the statute. The aet of the Bankers Trust
Company in eontrolling the management of the
Kansas Pank through ownership of a large
na jority of the stoek of the stogk of the
bank was not and uu stocks within
the meaning of the statute was a clear
and flagrant evesion and viohunn of the law,
But it is argued by plaintiff in error that
sinoe the trust compeany received the benefits
of the contraect of purchase and the mtmt
should be regarded as fully executed, the
respondents are estopped from interposing the
defense of ultra vires ""*“*.,»

In the ecase of inglo-American Land Co. v. Lombard, 132 Fed.
ROP., leCe 738, Judge Van Deventer said:

*"The only suthority of the Missouri campany
to purehase stoek in another corporation is
ram in sub-division 9, See, 28390 R.S5. of
¥o. 16889, whieh reads: *To buy and sell all
kinds of s State, munieipal and
other bonds and all kinds of negotiable and
nonenegotiable paper, stoecks, and other in-
vestment securities'. The context shows
very c¢learly that the purpose was not to
authorize the purchase of all of the stook
of another ecmpany for the purpose of con-
trolling its management, but to authorise
the buying and selling of stooks as invest-
ment securities, in like manner as government
wa ::d other securitics named are bought

sola.

Controlling the management of & corporation

of another state to the ownership of its
entire stogk is not buying or ling inveate
ment securities, nor is i1t fairly incideatal
thereto. The hazards of sueh venture are
altogether repunent to the purposes for whieh
the dissouri company was formed, which ineluded
the handling and investing of the moneys of
others, executing trusts under deeds end wille,
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acting es guardian of infants and insane
persons, and guaranteeing the fidelity of
persons holding places of publie or private
trust; all recuiring the maintenange of high
standard of eredit and stability on the part
of that company. It is impossible to esoape
the coneclusion that the purchaser of the
Kensas Company's stogk was beyond the power
of the Missouri Compeny.

In the absence of any established rule of
decision in the State of Missouri in respect
of the effeet of ¢ to acts whioh are
ultra vires (and no loecal rule of deecision
has been ealled to our attention by coumsel),
we must apply to this case the rule recognized
in the Supreme Court of the United States.
That rule, as stated in Central Tnnportauu
Company v. Fullman's Zar Co., 139 U.S5. 24
11 Sup Ct. 478, 35 L, Bd. 56, and as applied
in many subsequent cases is: 'A contract of
a corporation whieh is ultra vires in the pnw
senso--that is to say, outside the objeot of
its ereation, as in the law of its
organization, and therefore beyond the powers
conferred u them by the lLegislature--is not
voidable » but wholly void and of no legal
effeot. The objection to the contract is not
merely that the ration ought not to hawe
made it, but that eould not make it. The
eontract cannot bo ratified by either part
because it could not have beem authorized
either, No performance on either side can give
the uhlawful contract any validity or be the
foundation of any right of aetion upom it.
When a corporation is acting within the general

of the powers conferred upom it by the
1:3. the eorporation, as well as the
perscns m‘m‘uu with it, may be estopped
rﬂ:z that it has eomplied with the legal

tios whieh are prerecuisites to its

exigtence or to its ion, because such
requisites might in feet have been eomplied with.
But when the contract is deyond the powers con-
ferred upon it by existing laws, neither the
corporation nor the other party to the contract
ecan be estopped by assenting to it, or by aeting
upon it, to show that it was prohidited by those

laws,.'"
It may be contended that the Trust Company, received
the benefit of the contract, should not be allowed to te 1t,

However, this theory of law rests upon the primeiple that the contract
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was an innocent and lawful one and in this t differs from
the case where the act was illegal and y prohibited by
law. This prineiple is well ® out in the case of State ex

rel Hadley v. Trust Co., Mo. Appe 557, 138 S.W. 669,
wherein the court held:
"The rules of 1 and of the sole

right of the state eomplain obtain

only in cases where the exeessive aet

of the corporation is not abuhuly

void but only voidable; not wrong per

80 or against publie ponoy and good

morals, but wrong merely because the aot

is not within the of the powers

conferred by law on the tion. Ve

know of no case in this state where the

rules under consideration have been applied

where the corporation has became a

to a eontraet void for the reascon t it

nnu-ginltuundaumuuor

1i¢ poliey and good morals., ***=

Therefore, it is the opinion of this department that the

ereditors of the National Bank have no claim, rred or otherwise,
the assets of the Trust » the Trust Company not being

upon

in law a stockholder of the Nati Bank.
Respectfully submitted,
JOHN W, HOFFMAN, Jr,.,

CLLIVTR NOLEN,
Assistant ittorneys-General




