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Hon. l'orfl:an · • t:ou1der, 
ProoccLting Attor ney, 
Ca.mden County, 
Camdenton, Missouri . 

Dear Dir : 

Larch 17, 1933. 

Your letter rcndo ftS follows: 

Fl LJ1 

1-----

'"Sec t i on 9936 provides thnt all r oal ostnto upon which 
tnxeo remain unpn1~ on January f irst annunlly shall be deli nQuent . 
Section 9945 provides that the collector oh.~ll not bring suit for 
taxes, for one year after suoh taxes beco o delin~uent "but tbero­
nrter he shall proceed wtth ouoh delinquent taxes 1n oll matters 
tho sarne as provided 1n t his ohapter 1n rcterancc to taxes now de-
linruent. " · 

J.l.-

section 9953 ,. s . of 1sso ur1, 1929, provides that tho 
petition 1n a suit for delinquent taxes shall 1n one ~ount " for the 
taxes fo r al l such years ~~ taxes may be due thereon . I have road 
case of St a te ex r ol v. Carr 178 1o . 229 and State ex rel v . ilson, 
216 r•o. 215 and I thou ·ht t hat the t T'.te conatruct1on of all the ota t ­
utoo ri)Uld allow ou1t tor del1ne~uent taxes be brought for all years 
due or doliflouont when the taxes beotltl.e dcl1n uent twice, and that 
suit could he brourftt f or both year s even tho a year doea not pnsa 
after the year tor la~t yoar of tax. That i s that t axes delinquent 
Jan . 1 , 1932 and taxes delinquent Jan . 1 , 1933, tor both years, can 
be i ncluded in tho sui t for tho taxos for both years , even t ho n 
year as not passed s1noe the tax became dolinoucnt on tho year of 
Jnn. 1, 1933. However 1oc . 9945 cr~ated come doubt in my mind an to 
whot ber or not I , as t x attorney, can file suit fo~ t~e taxoo due 
and delinquent Jan . 1, 1933, to ether with the taxes ~olin uent 
Jan . 1, 1932, because tho year had not passed. 

Ther e 1s a lar ge estate i n Camdon County upon which taxes 
wer e not paid Jan . 1, 1932, and ther eby became delinquent , nov t~o 
yoar has gone by and ouit can be brouGht , but thoro 1s now another 
year o~ toxos dol1n uont Jan . 1 , 1933; can I bring the suit for l oth 
years? 

I brought suit for taxes for yo~ro of 1928 and 1929 for 
the co~lec tor . 7ho pro~erty sold and brought 50 more at the sale 
than the taxes and co&tn , for the years of 1928 and 1929 , can such 

\rp1us be applied to the t axes yet duo for year s of 1930 , 1931 nnd 
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1932? Or nill tho nurchaser be compelled to pay the taxes yet due , 
and the balance turned over to the treasury to awa1 t the ownor or go 
to school fund as prov1dod by statute?" ' 

All parts of the Gcnaral Revenue Statute must bo considered 
as a related Code of Laws on t he same subject, to-wit , taxation, and 
must be const rued so as to give effect to each part thoreof if prac­
ticable so to do. 

Section 9936 says: 

"All r eal estate upon which the taxes remain 
unpaid on the first day of January, annually, 
shall be deemed dolinouent **" 

This section fixes date ot delinquency clenrly. Under this 
section real estate taxes pa~ble in 1932 are delinQuent January 1, 
1933 if s~e are unpaid on aaid January 1, 1933. 

section 9945, referr1ns to collection of delinquent taxes by 
suit, r oads as follows: 

"*** The colloetor shall proceed to collect taxes 
due thereon but ahall not bring suit thereon for 
~year after such taxes become delinquent. •••• 

Under these two sections, 9936 and 9945, real estate taxoe 
payable in 1932, if' not paid on or before January 1, 1933, become de­
linquent on January 1. 1933 and after January 1 , 1934; if not paid on 
or before January 1, 1934, suit can bo begun to collect aame. 

section 9953 provides for t iling peti t ion and among other 
matters, says: 

"And all l ands owned by tho same person or persons 
may be included in one petit i on and in one count 
thereof, for the taxes far all such years as taxes 
may be due thereon, and said petition shall show 
the different ycnrs tor which taxes are due." 

The statute ot 1879, now s~ction &845, contains practically 
the same pr1v1s1ons ao Section 9945 R. s . ot Mo. of 1929, and Soction 
6837 R. S. ot bo . 1879 providing for ac t ions to collect delinquent 
t axes, among other things, proVides as follows: 

"And all lands owned by the same person or persons 
may be included in one petition and 1n one count 
thereof for tho t axes for all such years as ~Ay be 
due ther eon and said petition shall show the different 
years for whi ch taxes are duo w1th the respective 
amount duo to each fund ••*" 
You will observe Section 6837 of Statute of 1879 carries the 

s rune provision as Section 9953 R. a. of Mo . 1929. Construing this 
Secti on 6837 R.s . Ko . l879 in the case ot 

State to use or Bege man v . Robyn,93 "o., l . o. 399 
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the court said: 

"This suit was brought to enforce tho collection 
or taxes for the year 1884, nnd vns commenced on 
the twenty-sooond of September, 1085. Now, Section 
6848, Revised StQtutes, 1s the same as section 8 
or tho act or 1879, before mentioned. If this 
section be oxam1ned in connection with t hat entire 
law, i t will beco e clear that, as to all taxes 
accruing attcr 1880, no suit can be brought thereon 
until one year a~tor the tax becomes delinquent . 
This prohibition appli es ali ke to state and county 
t axes, and to delin~uent taxos or towns and c1t1es 
hAving loss than rive thousand inhabitants, all of 
which toxos, in contempla tion of tho lnw, aro t o be 
extended in the county ' back tax book '. Tho prohibi­
tion applies also to the delinquent taxes or cit ies 
of tivo t housand or more inhabitants, and h1ch taxos 
aro to be extended on the city ' back tax book ' " • 

I can:ot find whore this case has been overruled. 

<y construct i on of langungo used in Section 9945, n. s . 1929 
saying i n suit tor t uxos all tnxos may be 1ncludod i n one count tor 
all such years ao taxes may be duo, is that i t means nuit ~~Y be 
begun and Joined in one count ; ther ein may be i ncluded taxos whi ch 
on real esta te hovo been delinquent for more than ono year, and thi s 
construction gives tull effect to t he provision 1n s ecti on 9945 
barring suit before lapse or one year t ram ttme same beco~es de­
linquent. wh1 cb means one year frot:l the January 1 folloWing tho year 
in which the taxes ar e payable. 

As to the cases you r efer to in 178 uo. , l . c . pp. 239- 240, 
and 216 ~'o . 2lfi, I see nothing in either case that tends to a dif­
ferent construction than that of the Supremo Court i n the above cited 
case in 93 Ho., 305. 

In tho caso 1n 178 ~ o ., l . c . pp. 239- 240, the court was 
deciding whethor or not the f ive-year statute barred the action to 
collect t he t axes and held none or the taxes barred. The court ordered 
judgment rendered below ror years 1894 , ' 95 , ' 96 and ' 97 o.nd sui t was 
tiled December 14 , 1899 . l(ow the last t axes due wer e 1n ' 97 and not 
being paid, they became delinquent January 1 , 1898, and suit could 
not be begun tor ono year from t hat date , whi ch would be January 1, 
1899, and eu1t was act ually begun eleven months and fourteen days 
aft er January 1, 1899. 

In the 21G 'o . case, l .c. pp . 210-91- 92, tho peti tion was 
'filed Deco.I!lber 28, 1900 and the court said : 

"Acc~rding t o these s tatutes, the taxes mentioned 
in the first two counts became duo January 1 , 1895 , 
but did not become delin~uent unt i l January 1 , 1896 , 
and t he second assessment not be t~ due until July 1 , 
1895, would not become delinquent until January 1, 
1896 . " 
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It will be observed tho date on which the last taxes bec~o 
delinquent 1n last mentioned case was January 1, 1096 and one year from 
that dote would be January 1, 1897, and suit as riled December 28, 
1900. 

For reasons above set forth, 1t is my o,inion you con com­
mence tho suit for the taxes on the real estate delinnucnt January 1, 
19~2, but you cannot at this dote commence tho suit for tho taxoa ror 
the year 1932 no~ delinquent since January 1, 1933 . 

secti on 9959 R.s. or Mo . 1929 says: 

"When ronl esta te has been sold for taxes or other 
debt by the sheriff ot any county within the State 
ot , issouri, and the samo sella ror a greater amount 
than the debt or taxes and all costs in the case, 
and the owner or owners, agent or agents cannot be 
found, it shall be the duty of the sheriff of the 
county, when such sale has been or may hereafter 
be made , to ~a~e a written statement describ ing 
each parcel or tract or land sold by l•im tor a greater 
amount than the debt or taxes and all costs in t he 
case, •~•and then prooonted to tho county court of t he 
county ••• and on approval of the statement by the court, 
the shorifr makin~ the same shall iay the said surplus 
money into the county treasury. •• And said treasuror 
shall place such noneys to the ored1t of tho school 
tund or tho county, to be held 1n trust for the term 
ot twenty years for the owner or owners or their legal 
representatives . And at the end ot twenty years , it 
ouoh fund shall not be called tor, then 1t shnll become 
a ~ermanent school fund ot the county. ***" 

~he history or this legislation discloses the reason for its 
enactment. It .as enacted first in 1801, (Sonsion Laws or U1ssouri, 
1881, p. 192) and in the emerROncy clause i t s stated many sheriffs 
bad sums ot noney coming into their hands as aurplua trom tax sales 
and ere holding same becauoe no provision for ~1ytng 1t to any one 
wao by statuto provided, and therefore this enactment Should be ef­
fective at oDce. The Act r.as amended in 1883 (Session Laws or Jfo . 
of 1883, p . 147) and in fo~ then amended has been carried forward 
in each R. s. ot lo. since that date. 

You will notice phraseology is such that it appli~s e ually 
to sheriff ~ or thereafter having possess ion of such money. Tho 
l aw ~uld be without the statute tho surplus money belonged to the 
owner and the statuto expressly reaognizes that right by other pro­
visions thereof not herein quotod wh1 ch provide on proof of his 
ounerohip of land sold when sold the noney should be paid to him. 
Tbi a statute is remedial and directs a apec1t1c mdnnor 1n r.hich owner 
may have the remedy enforced tor his benefit and excludes BDy other 
disposition of the monoy, 1n my op1n1on. 

Tho language of the a&~t1on confines the payment into tho 
count7 treaaucy to the amount beyond tl1e t axes then due and tho costs 
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in the case. If some one purchased a t tho sale and clntms t itle 
and his claim is valid, therefor taxes subse~uently accruing and in 
dorault , the purchaser should pay tho taxes or the land should be 
sold again for taxes. 

In my opinion the surplus money cannot bo used to pay taxes 
accruing subseouent to t he sale producing the surplus. 

Yours very truly, 

:mw ARD C. CROW 

APPROVED : 

AT'! OIU~EY G~RAL 

ECC : AH 


