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Dear 3ire

“his scimowledyeces vour request, winich ls as Tollows:

"Sectlon 3364A (Lews of “isgouri 1943
Tore 041) contalns a provision that a

rnarriage license ghall be vold after
gn days from the date of lgsuance.

T"oeatlon 33640 (TLaws of jilgsonrl 1943

Page G42) conbtains a vrovision that
tho valldity of any marriaze under tho
act ahall not be impalred by any vio=

lationa wnder OSeectlon 33644

"The Recorder of Deeds ol this County
Lao reported to me that the returns on
sveral llecsngses ilssucd vy hisg office
gnom that the merrlases were porforaed
mor¢ than ten days aifter the date of
the lssuance oF the llcense. ile wants
to know whether these zerviaspcs are
vold under veoetion 33644, or whother
thoy arce validated under thoe provisions.
of Zectlon 33640," .

Loplyin, Lthoreto, your quastion appears to be tiis, is
a narriase vold wheve the contraciing partles have couplied
with all of the law, except that the marviape teremony was
performed more than ten days aftor the issuanco of the licoense.

Youv gquecstion 1s cvidently based on that provision In

Sect! 364=4, Laws 1943, pune 641, winlch, in speaking of the
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marriasge llcense required of those who contemplate marriage,
providess

"oy % s % sald llcense shall be void
after ten (10) days from the date of
igsguance,"

The courts in ilissouri, as wcll as generally over the
nation, make a definite distinectlon between penalizlng parties
who offend against laws relating to marriage on the one hand,
and the validlity ol such mqrria”eg on tho otuhsr hand, The
general rule of law followed by the liissourl courts 1ls that
a ceremonial marriage 1s not void unless the statute prohibits
suchr a marriage., Thore aro several classes of marrlages which
are by the statute prohibited., Uipsnous marriages and common=-
law marriages are illustrations thereof,

HOWGVﬁr, the marriages under the circumstances con-
sidered in this opinion are nobt those whlch are prohibited
by law, The statute does not say that the marriase itself
shall be vold if the marrlage cerewmony is not porforiaed with-
In ten days after the issuvance of the license. It morely
provides that the license shall be volds The courts in this
state have held that a marriage itself ilsg valid although no
legal license was procured.

In Stato v. liden, 169 S.W. (2d) 342 (1943), Division
No. 2 of our 3uprewme Court affirmed a conviction of bisamy.
The facts wers that defendant had in 1959 procured from a
justice of the poace a marrlapge liconse to marry idith lox.
In July, 1941, the defendant procured from another justice
of the peace a marriage llcense to marry Letta Pancake.
Neither license was ilssued by the recorder of deeds, as re=-
quired by law. In both instances the defendant "went through
the form of the two cercmonial morviaces in question." After
procurement of each said so-called llcense, living together
and cohabitation followed and a child was born to the first
union, and the second wife becane preonant. Thersafter de=
fendant was prosecutsd for bigamy and his defonse was that
the second marriage was not biranous, because he was never
lezally married to the first wife who was still living. The
court held the first warriasge was not vold but, at most,
voldable (on which question of veoldability the court did not
pass) and not having beea lu~ally volded was a marriage, and
that our statute saying "no marriage shall be recosnlzed as
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valid," etc., mcans nothing more than "1t shall not be recog-

nized as valid on judgmont, and cortainly not that it 1s 1pso
facto and uttorly vold," Tho court sald at l.c. 344-5:

"Section 3364 says 'no marriajc herearter
contracced shall be recormized as valid

sg! a liconase for tunt purposo shall
have Deen previocusly obtalned from thic
oificer authorized to issue the sanc.
The seme secoctlon JTurther provides, 'Conl-
mene-law marrioges hereafter contracted
shall e null and void,! These provisions
were ‘enacted by the Blst feneral Assenbly,
Lawg 1921, p. 468, by an anenduent which
added all of vhe matiter now conbalned in
said section followlngs the sscond conma
thiereine, It is clear sald amendment was
desined to prohlibit noncerenonlal or
comzmon=law marriages, which until that
tlme were sanctioned, nostwithstanding the
statute which thon recad, 'Previous to any
marrigge in this state, a liceansc for that
purpose shell e obtained.' Hec. 7302,
ReSe 1919. Thisg 1s made nmanifest by tho
cxpress words of the statubte declaring asll
such marrlages therealfter contracted to be
'null and void.' Dut the section itself
contains an excepticn -~ that with relation
to the want or avthoriity in any person
solemnizing o marriaze 'under the next pre-
ceding scction, if ceonaummated with the
full belief on the part of vhe persons, so
married, or cither of them, thet they were
lawiully Jolned in marriage.' It tho ‘want
of authority! thoreln spocified has no
reference to the matter of a license. It
18 not contended thore was eny Invalidliy
in the rirst merriage obther than as declared
by Sec. 3384, and so wc arc not concerned
with other sectlions which declare certaln
marriagos 'absolutely void,! such as thosse
betweon uncles and nileces, aunts and nephews,
first cousing, cte., 110s Relelts Se0e 53613
nor, for the wmouent, with Sec. 33062 naling
like provision as to 'all wmarriages, where
elther of the partics has a former wiie or
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hushand living, % % % unless the former mare
riage 'shall have beon dlssolved.! As wve
congtrue the language of Sec. 3364, 'no mar=-
riage hercecafter contracted shall be recognized
as valid,! ctecs, it was not intended to render
void ab initio a ceremonlal wmarriase solermized
under the fTorms of, and in apparent compljaace
with, the marriage utauutes, ag 1in the case at
bare. - As tozsacq marriage (oven assuming the
truth of defendant's testimony touching “the
circumstances under which he procured the 1li-
cense), 1t 1ls our conclusion the language just
qQuoted, when taken in connection with the
further provision that "no warriage shall be
deemed or adjudged invalid! (for the recason
thereln specifi ed) can, in no event, mcan any~
thing wore than it shall not be recomized as
valid on Judgment, and cortalnly not that 1t
1s ipso facto and utterly vold. In other
words, the most thalt can be sald of the de=
fective issuance of. the license, if such it
was, 1s that 1t rendered the marriage morely
voldable, and it was therefore to be treated
ags valid until declared void by competent
authoritys and a voildable marriage will sup-
port an indlctiment for bisanye 10 CedeS.,
Pizany, Sece 43 7 An. Jur., Digamy, =2eces Zo

WG express no opinion as to whotner, on the
facts assumed, the defect was so gross ag to
have justifiled a decrse of nullity in a pro-
ceeding brought for that purpose, 1t 1s -

/ -enough to say it had not been so declared,
and thus brought ULtth the exceptlon creaued
by the gourth clauvse of Sec, 4645, supras
S :

In addition to the above reasons why such marriage is not
voild, dection 3364-C, Laws 1943, page 642 apeclxicall pro=
vides thwt if the contracting,parties are otherwise quallfied
for marriapge the validity of the merriege shall not be impaired
“ooozny vliolation of the provisions of Section 3304=A, BUpTra,

Conclusiona

It 1s our bpinion that a marirlage is not roendersd void
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