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Deputy circuit cle1·ks a r e a ppo inted by 
tne circu i t cl er k a nd a pproved by the 
circu i t jude;e sut) j ect to dischar r;e at 
a ny tiu1e ~· ----------·- ----

December 17, 1940 

,.."'l 0 r-----,,... 
F l L E 0 

Honorable Tam R. Uoor e 
Circuit Judge- El ect 
Ozark, Uisso' .r i 

~ -
Dear Sir: 

This is to a cknowledge receipt of your letter 
of Deeeqber 11th, 1940, requesting an opinion from this 
department, which is as .follows: 

"However, i f not imposing on good 
nature, as Ci r cuit Judge- El ect of 
t his District, I woul d l ike for you 
t o give me your reflection relative 
to t he C.eput y hire 1n counties of 
t he class of Chrlst lan, St one, Taney. 
Ozark and Douglas , in t he office of 
Circuit Clerk and Ex- Officio Record
er . 

"In 1933, a s i s s houn by the Session 
Act of t he Fifty- Seventh Genera l As
sembl y , pages 369- 372 inclusive, a 
question arose as to t he compen sa tion 
of a deputy or assistant Circuit Cl erk 
and whether the same was governed by 
deputi es and ass istants in the County 
Cl erk ' s Office , as reflected i n Sec
tion 11811, on page 370 t hereof; but 
I find in t he Laws of 1937, page 445 , t hat 
t hat Act was in part amended and c ertaln 
Sect.ions enacted 1n lieu t h ereof 1 one 
of t hem being Section 11786, on page 
445 and 11812 on page 446 . 

"The question t ha t I would like to 
have your ref'lection on 1s this: Is 
t h ere any limit to the amount that a 
Judge can f1x aa c ompensation for a 

' 
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deput y circuit cler k? And, Is t here 
any l imit to the number of deputies 
t h t a circuit judge can designate? 
And, also, in case a person hnd been 
appoin ~ed for four years as eputy 
Circuit Cler k of a County, but t he 
Circuit Court , and t he sa l ary fixed 
a t a g iv&n sum, coul d said court at 
a l a ter dat e change such compens at i on? 
And by sucL l ast mentioned Secti ons, I 
f i nd in t he c oncluding portion the:~of 
t hese words : ' The Clerk of t he Cir
cuit Court may a t any time dischar ge 
any deputy or assistant and may regu
l ate t he time of hi s or her employment 
cmd the Circuit Court may at any time 
~odify or rescind ita order permi t i ng 
nn n )~ointment t o be made .' 

"As a c oncrete ill ustrotion, some two 
years ago in Christian County, t he Cir
cuit Court designa t ed certain parties 
as Deputy Cir cuit Cler k s and fixed 
t heir compensa tion at so much per 

I 

~onth; and in such appoi ntment , as 
abo . e , I have been i nformed, appointed 
them for t he full four year term, but 
no wh or e in such a c t do I find whe!'e 
after such a,)poi ntment has been made, 
t.he Circuit Court has any authority to 
r educe t he c ompensation allowed; and 
such appointment being made for four 
years, I would like t o have your con
struction of t hat Section of t he 
St a tute or Laws under the 'Act of t he 
Loc isla ture of 1937 . " 

Uncor Section 118 1 ' , R. s . Ui ssouri 1929, the 
appoin t ment of deputie s was mo.de by t h e c ircuit clerk ap
proved by t he circuit c ourt . Section 118 1 2 w~ s ~ended 
by t he Sess ion Laws of 1933 a t pa _;e 369, \vhlch req• i r ed 
t he approval of t he appointment of deputy circuit clerks 
by t he county court . TLis session l aw \?aS amended by 
t l...e Se s s i on Laws of 1 937 , page 446 . to be known as Sec.;. 
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tion 118 1 2 . Thi s secti on reads as fol lows: 

"Every Cl erk of a Circu i t Court 
shall be entitled to such number 
of deput i es and assistants , t o be 
appoint ed b y such official . with 
t he appr oval of t h e Judge or Judges 
of t he Cireu1t Courts, as such 
Judge or Judges s~l deem necessary 
f or the prompt and proper discharge 
of t h e duti es of hi s office. The 
Judge or Judges of t he Circui t Court , 
i n i ts order per.mi tt~ng t he Cl er k t o 
appoi nt d eput l es or ass~ants , shal l 
f i x th e compensation or such deputies 
or a ssistants whi ch sai d order shall 
designate the period of t~e such 
deput i es or assistaqt s may be employed . 
Every such order sh~ll be ent~red of 
record, and a cer t i tied copy ther eof 
shall be filed in the of fice of the 
County Cler k . The Clerk of the· Cir
cu1 t Court may at any t ime, di scharge 
any deput y or assistant , and may r egu
late t he time of hi s or her empl oy
ment, and t he Circu i t Court may, a t 
any t ime, m.odi.fy or r esc i nd 1 ts order 
permit t i ng an appoi ntment t o be made . " 

It will be noticed under t he above secti on 
t hat th e approval of t he deputy circu i t clerks muat be 
made by the c i rcu i t court which may cons ist of one judge 
or more t han one judge . I t wi l l a l Do be noticed t hat 
the clerk of . the circuit court who makes the appointment 
may a t any t tme di s charge any deput y and may regul a te 
the t ime of his or h er empl oyment • I t further ata t e s 
t hat the circui t court, meani ng the judge or judgea , . 
may mod~fy or rescind i t s orders permitti ng an appoi nt
ment ·t o be made . The l anguage 1n the above sec tion is 
unambiguous and permits t he cler k of t he circuit court 
and the judge of t he circuit court to di s char ge a deput y 
circui t elork at any time . The t erm "approved by t he 
circui t court" was cons t rued in the case of ~tler v . 
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Sullivan, 108 Mo . 630, 1 . e . 638 . In that case the 
statutes g~ve the county clerk the po~er to employ at
torneys "with t he approval of the county court" to aid 
the prosecuting attorney 1n t he handling of tax suits . 
The Supreme Court, in construing this term 1n that ease 
at 1. c . 638, said: 

"The statute neit her authorizes the 
county court to employ counsel nor 
to charge the county with liability 
f or his compensation. The power t o 
employ an attorney is granted solely 
to the collector} this campenaation 
and the l iability t her eror is pro
vided for by t h e law. The only 
power granted to the county court 
is to approve or disappr ove of such 
empl oyment, and thereby fix the 

. status of the attorney employed by 
t he collector as to his right to 
such compensation when his right 
to, and the emoun t t hereof, comes 
to be ascertained by the court in 
which the tax s uit is determined , 
and the liability t herefor fixed 
by t he final judgment of such court . " 

The city ordinance of the City of Jefferson 
provides th9 t v1hen a vacancy exists or shall occur in 
the regul ar po~iee force of this eity1 it shal l be t he 
duty of tho marshal , ·•1 th the advice and consent of a 
majority of t he members e l ected to the city council , to 
appoint some s uitable and competent person to f ill such 
vneaney. In the case of Schulte v . City of Jef ferson, 
273 s . w., 1 . e . 170, t he marshal of said city appointed 
the plaintiff a regular c ity policeman, but the city 
council refused to confirm said appointment . Plaintiff 
brought suit against the city to recover salary alleged 
to be due tram defendant for performing the services of 
a police officer . The c ourt , 1 . c . 172, said: 

"It is well settled--

"'Wher e t he appointment is made as 
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t he r esult of a nomina tion by one 
authority and c onfirmation by 
another, the appointment is not 
complete , until the action of all 
bodies c oncerned has been had• and 
t he body which has been intru sted 
with the power of confi~ing ap
pointments may reconsider its action 
before any action based upon i t s 
first decision bas been taken. ' 13 Cyc. p . 

1372; Ueachem' s Public Office and Of
fleers , Sees . 114, 124; 22 R. c. L. p . 
433, Sec. 84 ~ 

"Plaintiff was not a de jure of ficer 
until at leas t c onfirmed by the c oun
cil . If anything at all, he was a de 
facto officer, and such off icer is not 
entitled tc the emol uments of t he of
flee . 29 Cyc. 1393; Sheridan v. City 
of St . Louis , 183 flo . 25, 39, 40., 81 
s . w. 1082, 2 Ann. Cas . 480J Luth v . 
Kansas City, 203 Uo . App. 110, 113, 
218 S. TI . 901; Throop on Public Of
fleers , Sec . 517 . " 

Alt hough t he 1937 Session Laws , page 446, 
provide t hat t he circuit cl~rk shall be entitl ed to such 
number of deputies and assistants , to be appointed by such 
official, with t he a ppr oval of the judge or j udges of t h e 
circuit c ourt, as such judge or j udges shall deem nec es
sary f or t he prompt and proper discharge of t he duties of 
h is off~ee , yet the circuit clerk is l imited 1n the ap
pointment of his deputies by the County Budget Act of 1933, 
page 340, and Session Laws of 1939• page 656, U1ssour1 
Statutes Annotated, Par . 12126a, page 6433 • 

. Ther e is no question but that wh ere t he power 
of appoint ment i s given t o any specif ic off icer and the 
power 1~ silent as to the full term of ~he appol.ntment of 
deputies made by a specific officer, i t is implied that 
t he power of discharge woul d be l awful. In the case of 
Horstman v. Adaos on, 101 Mo. App . 119, 1 . c . 124. t he 
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court said: 

"·lt- -x- -;} * Th e rule is well estab
lished that an a p?ointment to of-
f lee for a definite t erm confers 
upon the incumbent the right to 
serve out t h e full official period, 
unless f"orfei ted by misconduct •. for 
th e permanence of t h e official t~nure . 
negatives the author i t y of the ap
pointing power of removal at will . 
But wher e t he l aw conferring the 
authority , under wh ich the appoint
ment is made, is silent as to any 
ltmita tion of the right of removal, 
and the official t erm 1s unlimited, 
t he absolute power of removal is an 
incident to the power of appointment 
to be invoked and applied at pleasure • 
without notice, and without legal 
liability for the results . These 
principal s have been frequently rec
ognized in numer ous decisions, alik-e· 
by the Federal eourta as well a s by 
the courts of many St ates, includ-
i ng our own. -'k .;r ~:- .:• ·~ * * * * * " 
Also, in the case of St ate v. Hedrick, 241 s . 

w. 402, 1 . c . 416 , th e c ourt said: 

"If the simple power to appoi nt is 
conferred and no t erm i s fixed by 
law and nothing else appears, then 
the appointee may be r emoved at 
pleasure , by the appointing authority, 
without notice~ the pr eferment of 
char ges or t he assignment of r easons . 
Throop on Public Officers , eeetion 
354; Mechem' s Public Officers, section 
445 . The r eason of t he rule is found 
1n the unreason of its alternative, 
which , as tJr . Mechem says, would be 
t hat the tenure of such appointee t hen 
would be ' subject to no will but his 
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own'; i. e . he would• in such ease . 
hol d at his own pleasure. a predica
ment in which courts have r e.fused 
to pl a ce the public . This is the 
law in this state . In St te ex rel . 
Campbell v. Police Commissioners . 
14 Uo. App . l oe . cit. 302• it was 
said r · 

" 'It is not dis~uted that t he power 
of removal at pleasure is incidental 
to the power of appointing. in ~e 
absence of any inconsistent l tmitation 
in the l aw which createa the authority 
to appoint . '" 

Also. 1n that case at page 418, the court said : 

"It is a lso hel d i n several deeisiona 
thnt i f the Legislatur~ is empower ed 
to create an office . 1t may provide 
for r emoval from tha t office as it 
wills . ' In creating an office the 
government can impose such limitations 
and conditions with respect to its 
duration and termination as may be 
deemed best. and that in such a case 
the incumbent takes the office sub
ject to t he conditions which accompany 
it . ' In re Carter, 141 Cal . loe . cit . 
320• 74 Pae. 998; Sta t e v . Houston. 
94 lleb . loe . cit . 453, 143 N. rs. 796• 
50 L. R. A. (N. s . ) 227 . Even in ease 
a •Constitution creates an off ice but 
makes no provision for the period of 
1 ta term or method or r emovn.l f'rom 1 t • 
the power of t he Legislature to act 
1n tho public interest in t hese 
respects is well settled.' Op . of 
Justices. 117 Uas s . 603• ~ales v . 
Belcher, 3 Pick. (Mass . i 508; Op . of 
Justices. 216 Ma s s . loe. cit. 606. 
104 N. :.: . 847 . 
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"In case the Legislat ure i s invested 
wit h ' power t o provide the mode of 
f illing , fix t ho term and pr eocribe 

. the duties of such officers, it neces
s aril y follows it ~Ay, i n its dis
cretion, not onl y discontinue the.m 
altogether , but determine the man-
ner and by what tribunal an incumbent 
may be r emoved . ' :~ :~o -;:. -::- * * -~ * -~ " 

COUCLUSI Oii 

In view of t he above authorities it is t he 
opinion of t his department t hat the appointment of a 
deput y circu~t cler k by the circuit clerk for any t erm 
can be countermanded and the deputy cir cuit clerk dis
charged without r oason. 

It is fUrther the opinion of t his department 
that where the j udge of a cir cuit c ourtmake s an order 
approving any appoi ntment of a deputy ~de by tho cir
cuit clerk, the j udge of the cir cuit court. even i f he 
should be a newl y el ected officer as the judce of the 
circuit c ourt , may at any time modify or res-cind the 
order of t he "circuit court" permitting an a ppointment 
to be made . 

It is further t ho opinion of this department 
tha t since the Legisla ture did not see fit to pl ace a 
ltmltation on the number of cir cuit clerks t o be ap
pd~ted and approved by t he circuit c ourt or the amount 
of c ompensation to be allowed by t he cir cuit clerk, it 
is then 1n the discretion of the c ircuit clerk a s to 
t he number of deputie.s and the c ompensation ?i- ich mus t 
be appro'Ved by the judge, or judges, of the circuit 
court. The c ompensation and the number O'f deputiea, 
of c ourse, must c ome within the County Budget Act of 
1933 and 1939. 

RespectfUlly submitted 

APPROVED: 

W. J . BURKE 

covtLL R. mtr,IT11 
Assistant Attor ney General 

(Acting } Att orney General 

WJ B:DA 


