
TAXATION AND RE'VENUE: 
COUNTY BUDGET LAW: 
REFUNDING OF TAXES: 

~axes unlawfully collected should be 
refunded out of Class 5 under the 
County Budget Act. 

' 
December 1 9 , 1939 

\ 
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Honorable Vincent s . Moody 
Prosecuting Attorney 
Macon County 
Macon, 1l1ssour1 

Dear Sir t 

F f LED 

/oj , 
--""-- -~ _f 

This. is in reply to youra of recent dat e where
in you sub~· t t t he following statement or facta and 
questions: 

•rn 1937, a cer t ain f arm was ad
vertised and sold for delinquent 
t axes . Prior to t his• notice 
had' been given to t he county col
lector by the own ;r of said tar.m 
that the farm was in bankruptcy 
under the Frazier -Lempke Act; and 
therefore , the collector had no 
right to aell thi s f arm. .The 
purChaser ot said tar.m paid the 
money and it was distributed to 
t he variou s taxing bodies according 
to law. In 1939, the purChaser of 
said land applied to our pre•ent 
county collector tor a deed to said 
pr emises . The collect or retuaed 
t o give t he purChaser a deed baaing 
his right to do ao upon Section 9958 
A. Laws ot Missouri, 1933, at page 
441. The purchaser ot the land who 
had paid his money into the county 
then applied to the County Court 
for a refUnd or t he purChase price 
plus interest . The county cour t ia 
willing t o ret'und t he purchase price. 

"Under t he above atate ot taota, 

·. \ 
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will you please render me an opin i on 
upon the following two queationar 

•1-Under the budget law, upon which 
f'und ahoul.d a warrant refunding t he 
purchase price be drawn? 

•2-rr they are authorized to pay, 
should they pay interest on the 
amount refunded?" 

I t~ an answer to your question will depend 
entirely upon What the statutes provide 1n connection 
with taxation and county budget l aw . 

It seema that your collector has retused to 
deliver a deed to a party who purChased l ands whiCh he 
had offered tor sale for taxes because the aa1e waa 
invalid. Section 9958a, Lawa of Missouri . 1933• a t 
page 441, provides as follows: 

"WheneYer the county collector shall 
discover, prior t~ the conveyance 
of any lands sold for t axes, that 
the sale was tor any cause Whatever_. 
inval i d, he sha11 not convey suCh 
landaJ but the purChase money and 
the interest thereon shall be re
funded out of t he county treasury 
to t he purChaser, his representatives 
or assigns , on the or der of the 
county court. Suoh invalid sa~e 
shall suspend for the period inter
vening between the date of t •• e sale 
and the discovery of ita invalidity 
t he running of t he statute of limitations . 
In suCh cases the county collector shall 
mak-e an entry opposite to auch tracts 
or lots 1n the record of certificates 
of purchase issued or redemption record 
that t he same was erroneously aold, 
and the cause of invalidity, and such 
entry ahall be prima facie evidence 
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of f act therein stated. He &hall 
notify the county ol.erk of auoh 
acti on, whose duty it shall be to 
make a like entry upon hia sale 
record." 

It will be noted by thi s section that the law
makers intended t hat in oases where a party had purohased 
lands at sal es under t he Jones-Munger Act and the col
lector could not execute and deliver a deed on account 
of t he sale being invalid, that the purchase money, 
together wi th interest t her eon, should be refunded out 
of the count y treasury to such purchaser. 

Then the ne ct question whi ch confronts us is, 
granting that t he money ia t o be re.f'unded out of t he 
county treasury, f rom what class would this ret'und be 
taken. In 1933 our lawmakers enacted a bill known as 
the Count,- .dudget Act . Under this law an attempt was 
made to classify all claims against t he county and re
quire that they be paid in the order of their olaas if
cation. The act to whi dn we refer is Laws ot Missouri, 
1933 at page 340. This act has been before t he courta 
on a number of occasions and without an exception the 
courts have held that t he counties are bound by the 
act and must follow ita proviaiona. 

On the question of the olaaaitication of 
expenditures, we find that by Section 2 ot t he Act , 
page 341, it is provided as f ollowst 

•The court shall classify proposed 
expendit ures in the following order. 

•class la The count,- court shall 
set aside and apportion a sufficient 
sum to care tor insane pauper patients 
in state hospitals. Class 1 &hall be 
the first obligation against t he 
county and shall have priority o£ pay
ment over all other olaaaes. · 



Honorable Vi n cent S. Koody (4) December 19 , 1939 

"Class 2s Next the county court shall 
set aside a aum sufficient to pay t he 
coat of elect ions and the coat of hold
i ng circui t court in t he county wher e 
such expense is made chargeable by law 
aga inst t he county except Wher e such 
expense is provided f or in some other 
class ification by t h i s act . This Shall 
constitute t he aecond obliLa tion ot 
the oount7 and al.l prope r claims com-
~ under thi s class ahall have priority 
or payment over all except olaaa 1 . 

•tn estimating t he amount requir ed i n 
class 2 t he county court aball set aside 
and apportion in the budget a aum not 
leas tor even ye ra than the aum actually 
expended 1n t he last even numbered year 
and f or odd yeara an amount not leas 
than the aJDOunt that waa actuall7 u
pended during the laat pre ceding odd 
numbered year . 

• claaa 3t The county court shall next 
aet aside and apportion t he amount 
required , it any, f or t he upkeep, 
r epair or replacement or br idges on 
other than ata te hi ghways (and not 1n 
any s pecial road di stri ct) whi Ch ahall 
conatitute t he t hird obligation or the 
count7. 

• c1aaa <it The count y court ahall next 
aet a s i de the amount required to pay the 
aalariea of all county off1oera wher e 
t he same is by l aw made payable out 
of t he ordinary revenue or the county, 
together with the eat~ated amount 
ne cessa ry f or the conduct ot the offices 
or auCh offioera, i ncluding sta.pa, 
stationery, blanka and other off i ce 
supplie s as are author ized by l aw. 
Only aupplie a f or current off ice uae 
and of an exp~ndible nature shall be 
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included in thi s class. Furni ture, 
office machi es and equipment of' 
whatever k-ind shall be listed under 
class six. 

ttclass 5 a The county court ahall 
next set aside a ~d f or the con
tingent and emergency expense ot 
the county, whi ch shall in no case 
be more than one-f'if'th of' the antic
ipated revenue . From th1e class 
the county court may pay contingent 
and incidental exp~nsee and expense 
of paupers not o therwise classified. 
No payment eball be allowed :trom the 
tunda in this class f'or aD7 peraonal 
service, (whether salary, :teea, wagea 
or any other emoluments ot ~ kind 
11batever) estimat ed tor in preoeding 
claasea. 

"Glasa 6 s After having provided for 
the five classes of expenses hereto
f ore speci fied, the county court may 
expend any bianoe for any l awfUl pur
pose. Provided however, t hat the 
county court aball not incur any 
expense under class aix un1eaa there · 
ia actually on hand in cash :tunda suf
ficient to pay all claims provided 
f or in preceding claaaea together 
wi th any expense 1hcurred under 
claas s i x . Provided. that it t here 
be outstanding warrants constituting 
legal obli gations such warrants &hall 
.f"irst be paid before any expend1 ture 
is authorised UDder class a. • 

By a re:terence to t he foregoing section on 
expenditurea, we think that t he retund authorized by 
said Secti on 9968a, Lawa of' M1asour1L ~933, pa ce 441, 
could on1y be paid out of' Class 5 . '.th1s claim would 
be 1n t he nature of' contingent or an •-rgency claim. 
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CON 'LuSIOh . 

From the foregoing it i a the opinion of this 
depar tment t h at where a part y pur chases l ands whiCh 
the county collector baa of fered tor sale for delinquent 
taxca and has pai d money therefor to the collector. that 
where t h e collector is unable to deliver a valid deed. 
then it is t h e dut y of t he county court to order a war
rant drawn on t he county treasury repaying to such pur
chaser the amount that he baa paid the collector for 
the l ands t ogether wi th 1nt ereat ther eon at th e l egal 
rat e . 

We ar e further of t he opinion that thi a claim 
for r efund and interest should be claaaed aa a fif th 
class demand against t he county and paid out of that 
class . 

Reapect1'u~ly aubmi t :.ed 

TY:{E \7 . URTON 
Aaaiatant Attorney General 

APP~OVED: 

\1 • J . BURKl!. 
(Acting) Attorney Gener al 

TW.d : DA 


