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ELECTfrONS; 
COUNT[ AUDITOR: May be a candi date for another office 

without resigning as Count y Aud i tor. 

April 18 , 1940 

Hon . Jolm ~ •• Mi tchel l 
Assi~tant Prosecut ing Attorney 
Buch4nan County 
St . Joseph , Missouri 

Dear Sir: 

FILE 0 

fo 2 
Thi s will acknowledge receipt or your letter 

. of April 11, 1940, which is aa follows: 

"Our County Auditor was elected in t he 
general election of 1938 for a tour 
year term beginning January 1, 1939 . 
He ia contamplating making t he race in 
the coming primary for sheri~f' 1n thia 
County . I ahould like to have your 
opinion aa to whether or not, under t he 
above circumstances, he may be a candi
date for sheriff in t he coming elections 
without :first resigning his office ae 
County Auditor . " 

We have carefUl l y examined the provisions of 
Articles 10 *nd 11, Chapte-r 61, R. s . no. 1929, 
either or which might be applicabl e to Buchanan 
County, and find not~ t herein that prohibi ta t he 
County Audi tor fran beco~g a c~idate f or another 
office while atill holding t he of fice of County Aud
itor~ There being no expreaaed restriction in theae 
articles we have searched t rA general atatutea and 
Constitution for auch a restriction and find none. 

Section 1025'7, R. s . tro . 1929, pertaina to t he 
declaration to be filed by a candidate tor nomina
tion. '!'he candidate is required t o atate 1n hia 
declaration that uit nominated and el ected to such 
office he will qualify" . Thi a proYi aion , however, 
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does not require t he person to be eligible for 
t he of fice he is seeking at t he t ime of t he 
primary or general election. In State ex rel . 
v. B~euer, 235 !/Io . 240 , it was contended t hat 
resp~ndent could not hold t he office of Circuit 
Judge because at t he t~e of his nomination and 
elect i on he was County Col lector and had not at 
said t ime pa i d over to t he Count y all moneys 
due it and made a final settlement . His tern as 
Collector ended in !!:arch , 1911, while his term 
as Circuit Judge began in January , 1911. He De
signed as Collector and made his final settlement 
before qualifying as Judge of t he Ct rcu i t Court. 
The court held that t his removed his d i sabil ity, 
saying , 1. c . 250 : 

"The word 'el i gible' in ref erence t o a 
candidate for a publ i c office , is not 
always used by law-writers wi t h the 
precise point 1n view that i s presented 
by t he l earned counsel for t he relator 
i n t his case, t PAt i s, whether i t meana 
eli gible at t he date of t he election or 
appoint ment, or at t he date of taking 
pos ses s ion of t he office . I t may some
times be used in reference to t he one 
date and somet imes to t he other a nd 
whet her t he reference i s t o t he one or 
t he ot her depends on t he context and on 
t he subject; 1n v iew of t he context in 
which t he word 'eligible ' is used 1n 
section 19 of articl e 2 of t he Const i t u
tion and of t he parti cular subject to 
which it relates, I am sat i sfi ed that i t 
refers to the date that t he candidate i s 
to take possession of t he office." 

We t hiru{ t h is same pr incipal appl ies to t he 
i nstant situation in t hat t he County Audi t or, who 
des~es to run for Sheri f f , need onl y be eligible 
for t he office of Sher iff at t he t ime he qualifies 
and takes possession of t he off i ce . We make t his 
expl~ation because of t ee r ule t hat one person can
not hold incompatible offices. There can be no 
quest i on but what t he offices of County Auditor and 
Sher f ff are incompatible, s ince t he Auditor i s re
quired t o cheek t he records and accounts of t he 
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Sheritr on some o. ecas ions in count i es where t hese 
stat tes apply. As heretorore pointed out~ while 
t he ounty Auditor cou l d not accept t he orriee or 
Sher f f while holding office as Auditor , thi s ob
j ect on can be obviated by his resignation , or , as 
was ~uled 1n State ex rel . v . Bus, 135 !!o. 325 , 330, 
the ~cceptance of t he office of Sheriff would be an 
tmpl led surrender of t he office of County Auditor . 

CONCLUSI On . 

I t is t herefore our opinion that t he County 
Audi~or of Buchanan County may become a candidate 
for ~he of fice of Sheriff of said County without 
res i gning his present office . 

APPR~VED : 

Respectfully submitted, 

LAWRENCE L. BRADLEY 
A-ssistant Attor ney- General 

COVE~ R . HEWITT 
(Act ) Attor ney- General 
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