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We ar e ir1 r eceipt of your r eque; st for an opinion , 
unde r date of March 23 , 1943 , in r eference to t he pay
ment of criminal costs . 

The facts stated in your r eques t are as follows : 

A char ge of , first degr ee murder was f iled in one 
county in the Sta t e of .-.~. issouri , and wa s sent to an 
adjo i ning county on a chanc e of venue , where t hr ee trials 
wer e had . At t ht: fi r st t rial a conviction was had , wi~ich 
was r &versed and r emanded by the dupreme Court of this 
State ; t he second trial wa s a mistrial ; and on th€ t h ird 
trial the defenuant was acqui tted. The first two tri a l s 
were had upon an i nformation charging murder in the first 

degr ee , and t he third trial, (in whi ch, the acqu i ttal was 
had } was on an informa tion charging mur der i n t h e second 
degree . 

Your question is whether t he State of' .Hssouri , 
the county wher e t he case was tr ied , or the county 
wher e t he cas e origina t ed , shoul d pay the costs . 

Sec t ion 4223 ~ . s. Missouri , 1939 , r ead s as follows: 

"In all capital cases , and t Lose in 
whi ch i mprisonment i n the penitentiary 
is t he sole punishment for the off ense , 
if the defendan t is acquitted , the costs 
shall be paid by the state ; and in all 
other trial s on indi ctments or informa
tion , if the de1'ct.dar.t is acqu i tted , t he 
costs shall be paid by the county in 



Hororable L. ~ . errill ( 2) March 25 , 1943 

in which the indictment was found 
or information fi led , excent •:·hen 
the prosecutor shall be adjudge~ to 
pay them or it shall be otherwise 
provided by law. " 

lt will be spec~fically r.oticed ir this section , 
that it declares that{; t he C.. t s te shall pay the costs 
up ::m an o.cquittal in a case in whl ch imprisonment in 
the penitentiary is ~he sol e punishment for the offense . 

' 
::>ection 4378 h . 's . ! issouri , 1939 , reads as follows : 

"upon t he trial of an inaictrrent for 
rnurder in the fi r st degree , the jury 
must irquire , a~d oy t heir verdict 
ascertain, under t h e instructions of 
the court, whether the defendant be 
gu~lty of murder in tbe f irst or sec-
ond degree ; and persons convicted of 
murder ir. the fi r st degr ee shall suf-
fer death , or be punisted by imprison
ment in the penit€ntie.ry dur ing their 
natural l ives ; those convicted of mur 
der ln the second degree shall be pun
ished by i mprisonment ir the penitentiar y 
not le ss than ten years . " 

Und6r the above sectior the sol e punishment that 
can be had upor. a charge of mur der in the second degr ee 
is not less than ten year s rJr more than life in the State 
Peni tcntiery . 'lhe language of the two statu t t. s are un
ambi :uous and need no cor:struction . 1 t \"las so hel d in 
Berry- Kofron ~ental Laboratory CoMpany v . ~mith, 137 s . 
• •• ( 2d ) 452 , 345 o . 344 . 

Under the two above sectiors 4223 and 4378 , the sole 
punishment upon convict ior in the case described in the 
request , a~d described in the iifor,ation , woul d be im
prisonment i n the penitentiary. 

It i s true that the court may instr u c t on manslaugh
ter , or even as l ow as comroon assault , but the "measuri ng 
r·ule" as to 1'tho shall pay t he costs is set out i r. the in-
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formation upon which t he de Jendan t is tried . lt was so 
hel d i n t he case of St ste ex rel . 'l i mbc. r man , Sheriff , 
v . Hackmann , Jtate .Auditor, 257 s . w. 457 , 1 . c . 458 , 
302 ~ o . 27 3 , where t he court said : 

11 
-::- .::- -~- From the r ecord , in the case 

before u s , it can be determined whe
ther t he jur y ever r eached t he question 
of mansl aught er at all . ~hey may have 
found t hat th~ re ~as no man slau~hter 
in the case , a rd yet returned t he ver
dict whi ch was r e t ur ned . 1o our mira 
the statute itself is clear e nd nlain. 
In fixing tre case s for v·:td ch the state 
shall be liat le for costs , in that i t 
says : 

· " ' Ir all capital cases , aPd t ose in 
v·hich i mpri sonmen t i n the penitentiary 
is tbe sole punishrent for the offer.se , 
if the deferCart i s acq 41tted, t he co s ts 
shall be pa~d by the state.' 

" .tote tl'e italicized lancua ge ' if t h e 
defenda nt is acquitted. ' ln such a case 
it cannot be ~ell said that the cPar c e 
in the information i s rot the basis for 
fixing the liability of the s tate . ~he 
statut e is speaking of c ert~in offcrses , 
and says , if the defon0ant is acqu t t ed 
of such offe nses , then the state sl ... a ll 
pa~ t he cos t s . lt (the statute) says 
not hing about what might occur. during 
the t r iel . It is deal ing ~ith t h e is
sues made by the pleadir.gs . I n thi s 
case the pl eadine up n the part of the 
ste t e makes tte issue t r at de~ en ant is 
guilty of murder i n the fi r st de~ree . 
his plea of Lot guilty puts that char ge 
i n issu e . Jror sue. issue it cannot be 
said that the state can r cfuse to pay 
t he cost s . -:..~ .. .. ~. " 

• 
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The above is the last and rulinz case upo n the 
payment of co sts under t he f acts set ou t in your request , 
and under the facts set out in the e.bove case . 

CO~CLUSlO. 

It is , therefore , the opinion of t Lis de partment , 
that wher e a de1endant is acq~itted on an i nformatior 
charg ing murder in the second degree , that , even though 
instru ction s on lesser charges,which may r e sult in im
prisonment i L the coun t y jail, are give~ the State is 
liable for t he costs and not the county . 

Respectfully submi tted 

W. J . tURK.t!: 
As s ist ant Attorney Ger.eral 

AI-_ROV!!.D BY : 

ROY I .. cKl 'I TRICK 
Attorney Genera l of Missouri 


