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OIL INSPECTION : Railroads and municipalities who use such 
must have same inspected and pay fees 
thereon . 

DIESEL FUEL : 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - -
Uny 28, l U42 

I~ . GeorGe I otz;cr F\LE State 011 Inn~cctor 
Jefferoon City, I'i~..>:::sour1 

r / Dear 81r: 

Thi:::s will · nclcno rled.g c recol '!'Jt of your lot t or or 
Unrch 31 , 1942 , whic1 l is as i'ollov.rs : 

"In chockinf' t '1o records of co•J 1on 
ca.r.&.•ioro . the ....,e ... mcy Ins.._>cctors of t!lls 
departnent have secured 1nforcat1on covor
lr~ tank car shipments , also t~nnsport 
deli verios o1' Cl larr;o volume or uiosel 
Fuel to railroAd co!n:pnnios and municipal
owned- and- opernted ligtt plants . This 
f'uel is be:..:1C used in co~ 1bustion onr;iu~s 
to gonorate powor . 

"Some o1~ the dopo.rtmont deputies have had 
porso ~1 l~terv1ews witn individuals and 
of'f1c1ala connected with variouo r~lroad 
co_Ipanies and llght plants , \Jith. tho view 
of huvinc thmt i'llo monthly inapoction 
r eports and puy :~pection fcos on all such 
fuel roceivod. These of.f'ioiuls have 1n 
f'oroed our deputies th t thoir coopblli~s 
have novor i'.ilod such roports Ol' _paid Huch 
f'coo ~n the past , and tn.t •t t hoy have iJeon 
o1' tho opiP..ion that t h oy \/t-~l•e uot ro'"~uircd 
to file ro,!)ort and po.y .f'ceo on the Dicaol 
i-'uol they roccivo . 

"In vio\·, o:f these f'acts , will you please 
lot mo have your opinion covo1•ing Lcotion 
14600, Article 2 , Chuptor 100 , lf. ~ •• 1939 . " 
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Soot.:on l4G88 n. s . ti:lssOU1'1 , 1239, pl'O'\"iuos : 

"~1 putrolctun_ kcro .. cnc. _ ~;asoliho , 
bon .:lno , o1· o-;;hcr flu.id o:. .. substtJ..LCtt , 
bJ- uha.t evor n ...... 1c !-::no\Jtl, \li : . ...;h ls ol 

pro duet of _>otrolcum, Ol' into \ll~ch 
petrol eu..1 or .. 1., _)ro~t..<..t o~ )i,jt1•olcmn 
entc1 ... s o.• -. .... fuunG ..... 3 u cons t.i tucnt 
t..lc~tcn t , .:>r auy o ~llvl' : .o tor vc.u clE.. 
f uel , \tl:wti'lcl .. manu.fuct..u.~.•cd in 1:. ~.... tnto 
o_ .. no', , ~: .. all Lo ln~pvct d a~ .I:Jl'vV.i.<...cd 
1:1 thi~ urticl~ bL.L"'vrc ~.:.u..,; of'_'urt.. ..... for 
sulc o:• ..t ... t.u. i'ol' cv •. ~~tio __ ~·or i.Llumina.t
~n · , hea~ O!' pot.:cr• PUl.r- o ... os in thts 
~ t ... to , o:• .. Lich .i.!; o= 3uch a character 
t!lt..t- l t muy &Je useu fo1y oi thcr of said 

~ • l"'vvldcd i'u.r ..... 01 _ thL:.t l:oa y oilo , 
co. t .... ~ly lmO\.n aD r J..ist.:.l:.,tos' , ' b ..... s 
~..11 ' ru1.~~ ' 1"..1cl c.i. l ' , Ol' li!cc 1 .. •o<..uc ... s 
of' \".hn. ~.~~,..vvr nnr:e ~ ... o\.11, \.hen col~ . .~.·or 
he:: tin.' or hol!oc:wl <.. >Ul"posco , 3h3ll 
not bo subject to :.:ISpcctlon. ·:~· -:: :· {: 

CruJ.c _l , insccticido3, ~cr . • ::c:td~J , 
l'l.lbr:cat .... n.r o ilr. on<.. ! .u .icw:tG sh . .Ul 
i'!Ot .. e su.;j~ct t o the pro vl slor.s o~ 
t'L.!:l articl e . ·:' -:: ·:· ·:. :: -:·, ·:. :: "" -:: ·:t .; • • " 
(Underscoring oUl~s) 

As '\'IC ,mdersta..'"ld "D.i.csel Puel" .:. :; is a nroclact of 
potrol ew. co:7nonl y ~::1o·.m as a It diat:tllate'1 ' or If fuel oil . " 
FroE:t your l etter it a!1'0ears t' ~-s diesel fuel i:~ · o.:.nt:; 
usod for po·rcr pur..,o :H.' ~ nne 1~ of n·1c'1 charnctcn" t'l t it ttny 
be usod as s uch . hen so u::JCd 1 t c ''Ul ... not be '1 sol d f o r 
hont1nc or h.ou!il3hold purposc.s11 :Jo a.o to be oxcm!Jtod under 
tl ... "' t pr ovi5ion . c..,nsoq_acntly, it is clo.u• t..l ..... t tho diosol 
fuel u sed by :mn.iclpali tios to [;aneratc ~lee tric l pot1or 
and by r ai.ll"""ads in co;1huotLm cn.:.:.r..c:J :s co.mprehcndod 
w1 thin th<.> ~crmn o.f th0 above s i;n tu to . 

• 
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Sect! on 14638 !'nrt'1cr provide:J: 

" -·:- ·:· -:· > ~- It :'.~ >oroby mnde the 
dut: .. of every dealer ~ distributor , 
producer or co::::poundor ~.n ouc • .l oils 
or- .fluid.n , irr lO<li:-d~c l:r on rucctr>t of 
Et co~1si ';rL":lC!lt of the sruno , , t JJ.~ O'rm 
o;q>ons. ~ to e:::prosn to the ot to in
spector of otls , at h:L s .1r incipal 
office , u ;--rorerl:- :i.df:~ati.i'ied s :.:nplc 
of not less t ::. m oi~ht fluid oun,~cs of 
such oil so S t<Ctu.,ccl , 'U'ld said .:nspoctor 
l1all de te:"'lt· ... .J v!' .r-t'h}!' or not such. 

o.:.1 ls su.'..>jcc"!; to inspection nnd pay-
•1o .... ·'· _.,I" • ~ '>"'\ ·, '· • 0"1 fC'"' n • .-~ .H •\ I" " ·" tl • .. _1,., • ..,_ ,..._,....,_,_,u.J.. J vv. "", "' .r .r ,r . 

Th1s is t.~o only :r.rovis:!.on ln t"1.o u.cl; imposln~ any dut:r 
upon w.1yo••~ ( C'xccr.:; as he ·cuftcr !toted) to sub: lit ster.>1cs 
.f\,)l' _L_.z: \...l!;;l.J • '1':1.-:.t v:l.t:J is 1 pt>GCd On t~le 11 dealer , ells tributor 1 

• .,ro .. :uccr or cvr-=:_.,ou:1dcr" :~ ['·tc· oil:1 . •'[ti l e ,-c .. ::c ccrtnln 
t:1 t n railr:;..Ld or rn.t.Y).iC1"1 .li tJ rocci vine t.:li-1.: cnr s:!ip::tonts 
of diese l .ruel :'or t!:c:i r o<.m nso aro not ".>roUu.cors or 
CO!lpoundors" in ~nch c. ... il::; , it romo.ins to :Jc soon r.hcthcr 
thoy fo11 v.-i. thin t .. _e; c l .1c ~.i..flc{ ·1 Jn of ''dc ... ler or Uia-
cri 'Jucor" :la suc:1. oils . '..:.~1.0 o.c t .(>\'Jilc:>o define a the no 
tcrr.1n , t•"lel"'Gfore _ no nu::;t a~ce..,t 'b. w 1at ... :10 legisla-:;m~e 
intended -.1!1cn .:t so used c: c.'!. In t .~.ls C·.J 1nection \1o n u s t 
lcoop 1n -.ind t ' .at "ono of the ccu•dla....l rul :on of otatutory 
i n torr,>r<...tc.tlon and cor4.::>tl"'Uction is ~:wt \:ords in co uon 
usc aro to l:.o construed in t heir n ntural. ~ plnin and ordi
nary s.:.r;nificnnce u;J.0. acccptat:on. " ( l;l 1 orivc Inv. Co . 
v . ~anou9 .. lty, ·o. :·.up . , 13 ""' • • • t.Jc....~ J J~ G~S) . 

:n -; o1•ds & Phrases Pt..rm • .a:.:d. , Vol . 11, the follo\,lng 
appears : 

" •Denl ers ' u::·o the l:!Wddlorr.on bot .con tho 
!:.LUlufo.cturcl•J Ol' _J:-oeucers und consurtcrs . 
ConmonwcE4-lth v . Votterlin, G3 A. 102 ; 193, 
214 P . 21 . " 
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11A t dealer ' in the popul ar sense o~ 
the v-;ord is one who buys to sell a ra.ln . 
-~- * i:- ·;} *' In re I • Rhcins tro:m & Sons • 
~o . 207 F .• 119 , 136. " 

" •Dealer t in the popular and therefore 
the statutory sense of tho ~ord, is not 
one who buys to keep or cakes to sell 
but o c 'ho buys to sel l a~ain . <r.· -l. ir 
-;;- ~~ Co::nrlon.ealtll v . Vctterllen, supra . " 

"A person whose business is to buy &nd 
soll is a ' deal er . ' ~tate v. Silverman, 
70 A. 1076, 1077, 75 l~ . II . 50 . " 

\lobs tor • s New International ~lctionary 2d Ed., defines 
"dealer" as fo llous : 

"l . a - One ,.._.ho divldes, dis tributes 
or delivers . ~- ~4- i~ ~~ * d . Ono who does 
business ; a t r ader; a trafficker; a 
111lddl.entan; esp ., a person who uakes a 
business of buying .and s elling goods . " 

The s amo aut~ority defines 11 d.1strlbutor " as follows: 

" 1 . One w .... o or th_ t \•ilich di s tributos ; 
a distributor . 
2 . Al.1 a: ;ont or anen<;J f or markctln--;, usually 
in a purticular terri tory, so-r~e J.umut'acturcd 
GOOds or other co~oditics . " 

In \lords &; Phrases Perm • . d . Vol 13 , tho f'ollo\7ing 
appoa:•s: 

"The term •distributor • connotes a vmole
sal er or j objer of goods , but it ~ay in
cl ude a retail er . Port Chester \line &. 

\ ) 



\ 
\ 

\ 

(5) t1ay 20, 1942 

L1~uor Shop v . ftlller Bl'os . Fruiter
ers ~ l n. Y. s . ( 2d) 802, 805. " 

"To •distribute • ls to divide aoong 
several or many. Gr oat Atl . & Pac . 
Tea co . v . Morriseitt, 58 Fed. {2d) 
991, S93 . u 

n •Distribute • i s defined as ' tio divide 
SL'long aovcrul vl~ lD.3llJ; to deal out; 
to nllot .' ~tuto ex rcl . Shaw v . 
Thompson~ 131 N. \r . 231 , 235 . " 

Under these de£in1 tionn 1 t cnn hardl.y bo assorted 
t h at mun1clpallties and ro.llroads roceivln..; diosol fuel .for 
their onn usc oro "dcalcl"'S .o:- wstributor::J" in such ollth 
They aro not buyinz for res ale nor do tho:r d1 vide , deal 
out or allot any of suc:1 fuel . 

Section 140~1, l . 3 . :acsouri, 1939 , prov1uos : 

"It sho.l.l. be unlawful for any person, 
fir.rl or corpor·tion~ to use, aoll or 
orrer for so.lc in t'!-1-'. ~ ut:it'o any of 
t~c ~~lo or fluid= spoci~:ed in t~c 

-nrtlclo u....los:::l t..l.O s .l.::l~ o:1..11 h a ve 
boon lnS?GctoJ. ~d &..:->.._):t>ovcd by tho 
in:zpo·ctor o;.' oils . " 

uOCtion 146~31 ;\ . 5 . !Ji..,ooUI•i , 193() , Oakes it the 
duty of "every p~.;rson, i'irn o:" corporat i on rocoi vins" 
any or the cl.6scr1 bod .ru~lo to .file a report t !lo.eoor ond 
pay t ho inspection .foos t~'loreon as fi.xod in Soction 1 4695 , 
:t . s . H1 s sour1 , l..!>39 , at tho rato of one o.ntl vnc - :1alf centa 
per .fifty gallon barr 1 . 

Soct ion 146J7 , H. o..~ e Li.J3ouri , 1930• providos : 
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n· 1hcncvor any person, . artnerhsip 
or corporation nhnll receive !'roc ony 
othor stG.te ony o!' tho oils , r;nsol~no 
or fluids nont:oncd in this article 
t 1_ t ha.~ not boon inopcctod under the 
laxm of t:-is otuto , ond incpcction fcos 
thereon po.id., 1 t ol:all bo .~.:lo or 1 tc 
duty to ca~ae to be inspected ~lo said 
oils or gasol.:.nc , c.c pro vi dod in t lis 
article , before ~ ~ ~ of!'or cd for 
a lc ; and s1Uil'l J.J!l'".J~ t~c come incpoction 
feos ns is provided in t ..1o article . " 
(Undorsc.:>rinr; our•s ) 

r:>ro= the forcco.Jlb, it oecms t:_c.t the situation is 
ths.t whil e dios<..l fuel (to be used-not sol d) io ui thin the 
doflnl tlon 01' v~hnt fuel is subjc~t to .inspection boforo use , 
thoro is no duty imposed upon the uco1~ of such fuel to 
submit the aw.l(, for .: .sJ.>cctl..;n , yot , it is made unlnt1ful 
!'or anyone to uce s~ch 1uol unless it is inspected ( a ~s
demoo.n.or unde .... ec . 14.710). ..\. duty is imposed on any 
person receiving such .ucl to report and pay the inapec
'tion f'oos , und n duty is ir:posed on the person rocoivtl{? 
fuels f'ros · .. 1 tL.out tho stu to to cause tho sume t o bo -
spoctod antl tho f'ccs paid bo!'oro offorin ; it for sale. 

In vi ell of' th\s cat'use.d ron di t i on in which wo find 
the law. ve hcoitnto to nttonpt to r each Dny conclusion. 
·.hat coulC: ~he Lc:.....;is~atlli.•e hcvc i1~to1.dcd by _ .aking certain 
oll s cubjccv to J.:,opcction, boforo uoe , but impoolng on no 
one tho euty to aubuit the s~c £or inspection, yot makinc 
o. poroon cu'-lty of' a. critilo 1£ hti used the somv wi. thout in
spection; then inposinc tho dut-y on the person \:ho recci ves 
ouch 1\ieJ? to report an<l po.~ tho £eon thereon ( 1i th no 
r ofcronoc to c~c or use) , but conditioninr; tho duty to have 
iruJpected an<.l the f'eos p&id tl1oreon with reference to outs t o. to 
imports to bofore tho £uol is offerod for nnlo? 

In Vlquer.ney v . l(anzaa City, 266 s . \ . 700, 70:5, it is 
said thc.t the act r1:i.t~ nhich \iC ore donlinc "is a pure pol ice 
r egulation, " and ve think t..."le purpose o!' the Legiolature 
appears in Section 14638, supra, in that the Legislature 
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intended t~1at o.ll such. fuel solu or used ir.. t ..1 s state 
r.rust be inspected before ~uch salo or usc , in ordor that 
the public m · ght bo ,?rotoc tod i'ro:.'l us.inG in!'crior and 
dancerous products . It is co:"tlon k 1o 7l cd...-c ~ t s onc 
fuels , Hhile suit able for one .Jurpose, \7vuld no~, do .for 
another . ..JXP!nples of t .. is purpose appear all t hrouGh the 
act . Jection 14600 lays ~0\7n certaln stru1dards for kerosono 
or 111UMinJ.tinG oils and .,Jrovides for tho r cjectlun or such 
if' tho standards arc not met . Section 1·1£3..,0 f'i;ccs the 

. standard for ;;a.solinc and "'')rovldes : 11 I.f , on ano.lysis b:; 
the departnent cher'list , 1 t SJ.lOUlu devolOt) t hat such l>lcndlnB 
or addl tlon oi' any ingrctllcnts to said ~aaolJ...;..I.e or ... otor 
f uel sl1oul d , in any r..rumor, enqaD.Gcr thc:. li£c unu h<..&.lth of 
the u s ers o.f t he sane" it ls to bo rejected unu its so.l.e 
prohibited. 2rovislon is also t~do for properl y label ing 
t hose products too hlehly 1nfl~~ble to bo kerosene . 
Section 14608 J;'Ulkcs i t unlawf'ul to sell u.l.btill. ... tes , fuel 
oil and ea.s oil for dollootic ht.tttine purpo&u3 if it i GDitcs 
a.t a lower te:vcrhturc t~ kerosene . ~ectlon 146D2 dealo 
wi t h mo.r'<:in::; tho containers in w 1 ... ch ccrtc...ln fuels are ~cpt 
and tr~nts them as explosive~ . 

Gonsi derins all this ~ lt is O.?parent ~~c giolative 
purpose vas to i'urnish protection to ilho publi and s&e 
that .fUel dosi~od for one purpose unn not sol d or used 
.for anotl1cr where 1 t rn.l ·;:.1t be . dancoroLD . .1 th t '1ia in mind, 
it uoulC. bo dif.f'icult to u.nders lic..nd \thy the Leeislo.turo 
would not rcac!1 all sue'"_ fuel ~ tl!ld as will be horoaf'tcr 
demonstrated, , .• e t hink it did. 

By cAcept ln.r; ndisti llatos , " "eas oil " and'!rucl oil" , 
vmen sold for heatinG or household purposes, tho Legisl ature 
r ecogni2.eu t nat t hese ::>roducts \tcrc not lnherontly dnn~erou.o 
when oo u!'led. '!'hey did, 10\.cVcl~ , m.J...to _t>rovlsion oven ror the 
inspection of t.1oso ~roducts , even when so usod- by n o.ld.ng 
provis.:on for t .lis ino )OCtlon 11' tho user s. tould desire . 13y 
not exccp tln'; SttCh products when sol d or used for ill uminat
ing, h~, bing or po\,or ':>urpooes , t ho .~..er:;islature, uo think, 
rocor;nlzed t .'lnt ird·erior products mi~1t, be tarm!'ul and t :1e 
public should be a.fi'orc.tod,prot;o..!t..&.ou. -h-t protection 1a 
not o.f~o1•ded l f , as heretofore po.:11ted out , onl y "acalers 
and distributors" , 11s horct o.foro do.flncd, a..ro under o. duty 
to submit s~plos for inspection . 
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It has been oc..id thnt ~~horc necccsary to con!'orn to the 
l eclslativo .i.ntcnt~ f.'ords \'rill bo r:1v ·n a different moaning 
than tho dictionary dof'initlon. St te ex re1 . Ees~ v . 
chult ., 143 :::; • . :.f . ( 2d) 48G, 4189 ; State ox rel . Todlock v . 

t.o ... 1cyhao, 2X s . -;. 1098, 1100; .:itntc ox re1 . Consolidated 
chool Dist . v . nockuu:m. 250 s . '7. 1011. It ls also well 

o~l;ablished thut tho conte .. t and ~ottine in which mrds are 
f'ound are detel"l1linati vo of \1:1at they were intonded to moan . 

'£no cettinz in which no find tho Ttords ndealor or 
diotributor" here 13 thnt they iatiwd!.atoly .follo\7 tho 
sentence in o.Joctlon 14680 tlll.t describes the fuel whi ch 
nmot bo in~pocted be..fot>o beinr; used or Gold. That being true. 
whon coupled with the purpoae .. of tho o.ct , leads us to 
believe said te~ as here used., include the person uho 
buys such fuels !'or usc o.s uoll o.n the pel~son v1ho buys 
tho same for sale . 

"' Tllis viort settles tho <. ucstion ar. to tho l1nb1li ty of 
railroad companios to cauoo to be inspected the diesel 
fuol they u~o ., but ono othor noint re~ns as to tho 
r.nmicipal.i ties . Th.o.t is: Are they e.xenpt because they 
aro politicr.l oubdivision of tile stnte? 'lhoro is a rul.e 
th~t tho state ic not subject t o P,Onortu law unless expre~sly named, 
but t hat ~ule ocems to apply to the stnte, not its political 
subd1 vision::: . 

That distinction bet\'loen tho Stn:;e end a ~olitical 
subd! vision or tho ot&tc i ~ mninta.: ned in ll!rory " . liolt 
County, 132 s . \'' . (2d) U70, l'lhore 1 t uns held that the 
st:.atuto of: liPit ltions run n~a nst .a cou..Y'lty. 'l'hc court 
sfli d , 1 . c • ~71: 

".Joi'ond!l!lts cite Stc...te v . F1len1ns, 19 
l:o . 607 . •h•..~.t .as on action by the otato 
to recover sc...ltool lc.nd.s . o ZW'.llec! thut the 
mo.;~ ' nullum to:m.pus occurri t ro[;is ' np
pliod and t~~t tho s tatute of lirdtations 
did not apply to tho st~to . lo did not 
rule thnt tho nnxi.:1 applied to poli tlc!ll 
subd1 vis: one of the st .~o . " 
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In County of ~t . Charl es v. Po ell , 22 ID . 525, this 
distinction is Given express recognition in connection uith 
tho queotlon of lil;rl.t ntL .. ns . It ls said , 1 . c . 525 : 

11 In 6 Bacon ' s Abr . Tit . ' I roroGative ' 
E . s ., it was so.i J t !:lr.t \,·hero o. statuto 
i s bencro.l , and thereby any pero0atlvc, 
right , titlo, or interest is divested or 
taken .tro:o the king, in such case t !le ldng 
should r..ot be bound, unless t!:l~ stacute is 
made by e.xp:rc:JD ''ord:: to extend to hin. n 

Tho ~t ( t e , under our fo~ of novornmcnt, stands in 
the stead of the sovereign ..md t!lc court furt_lcr said, 
1 . c . 528: 

• "'.i'ho in 1uni ty, howover , it so ems , vrao , 
oven at con:r.1on law, an attribute of 
sovereignty onl_, and did not bolon~ 
to the cunicipal corporations or oth~r 
locul authorities cst~ol:Shcd to ~annce 
t :1o a.f'fu.lrs of the poll t:cal su"'.Jdi vi:.;:vns 
of t he stat e . " 

This lrould seen to ~ut ut rest t~e question of tho 
application of the statuto t J a ffiunicipality. 

It is , therefo:~c , our op.:.:1ion that railror.d and 
municipo.litie s who usc diesel fuel for power .. urposcs are 
required to sub! it sample of.' tho Dame for i nspection , before 
such use , an~ ~e sub ject to p o.y tho ir~poction !'co due 
thereon. 

APlHOVED : 

Hv Y ticAl: 1'l'R!cK 
(Attorney- General) 

Respectfully suJ rltted, 

LA' .. HEU~E L . B."1J~VLLY 
Assist ant Attorney- General 


