
CONSERVATlON COMM ISSION: Righ t of Conserv ation Age nts to inspect persons 
and motor vehicles on the highways . FISH AND GAME: 

I December 18, 1942 

FILED 
Honorable En:.ory 0 . f' edl in 
11osecuting Attorney 
Barry County .60 
t.onett , 1:1ssouri 

Dear Sir: 

.Lhis will acknowl edge receipt of your request under 
date of ~ecember 2 , for the following op~nion . Your letter 
r eads a s fol l ows: 

"I am havin g a great deal of complaint and 
tro~ble with the agent~ of the Conserv~ticn 
vo. 1ssion, wno ore stopping nll cars at the 
c ro3s roads , !ncluding ambulance and people 
traveling thr ough the state peace~ble • 
• hcse aconts are searching the cars for game . 
I woul d like to have your oplnion whether or 
not they have the right to search cars ~hen 
they have no evidence that the party has vio
lated the gar.1e law without a search wnrro.nt . 

"The cas e 315 Iissourl page 126? 5tate vs . 
~enton s eems to give them a good deal of 
authorl t 1 , but I am no t clear on this mattor 
and woul d appreciate an opinion. " 

The people of this state amended t he Constitution of 
issouri by aao~ting ~ection 16 , Article l~ of the Consti 

tution . ~aid a~endment in effect abolished the ol d Fish 
and vame Commission and crra t ed in l ieu thereof a body 
known as the Conservation Co~ission of the State of ! is
sour! and further granted said body al~ost unlimited au
t hority to contr ol, regula te , manage , restore and co~servo 
a ll ~i ldlife in thi s state . Said Section 16 reads: 

" ' The control, management , restorati0n , con-
servet1on and reg~l~tion of the bird , f ish, 
game , forestry and all wi l d life r~sources 
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of thP ~tete , including hntcPer~Ps , sanc
~~arics , refu~os , r~scrvatlons ~nd nll 
other prcperty ~c~ owned cr u~ed for seid 
~ur}osos or ter aft er acqu~rcd for scid 
lurr se~ nd the ocqulsit~cn rnr e s ta~lisn

ment of the sa.l""e , and the acmi'1lstrst1on of 
the lr :n now ~r 1ereefte1 1ertrining thereto , 
shall be vcs ted i n a commission to bo 1 nc \tn 

as the ~or.s~rvntlcn Co-miss~on , to consist 
of four membel'S to be; a p_pr ~ n .... ed O'J , ':1e .... ov-
ernor , not more t han t o of r,po~ shall be 
rerrbe1s of the some FOlltical pnrty . ~he 
corMi sicners stall have krowlod~e of and 
int erest in v 4 lc life conser vation. Vacen-
cies shall be fil l ed by a~rointment by the 
L.over·.r;or for 1"\·•o unexp.irod terr v: 1 thin thirty 
days frun t.he dE te of such vacancy; on fai l -
ure of the ~overnor t o fill the vacancy with-
in thirty days , the re.l""aininb co missioners 
shall f 111 the vacancy fol' thC\ unexpi.red terrr . 
'i"he ~irst members of Slid co:·nission shall be 
ap~olnted for torrs , As follows ; one for a 
term of two yenrs , or J~tll his u~ ~cr auc-
ce~·s .. ,r is appointed and qual.:f! cd ; tv.o for 
terr.!s of four . "E'1s , or until tl c>~r :.r>eSJ.-eC-
t:t ve successors 'l:re e .t'P<"in tPd and qual1fi e--1; 
one fo!' o t11rm of six ye~:rs , \lr until his or 
her successcr is appGinted an~ qualified . 
t'1"Jcn the expira t.:.on of each of t.he foregoing 
te~s c f said ccrrmisslone1s , ll successor shall 
be ap ointed by the Gover'10r for a term of slx 
:rears , ,r ~m+.:l h..is :r 'er succ-ess.:--r le Rp.f-oint
ed and qual lfled, which terr1 ~.-f six :tearf shall 
thereof•er be the length of tf-rm of el' ch member 
cf scid Co!'. T.!iss.ion . ~'ho members of seid Con:
nis s lon shall receive no salarJ vr other com~en
s~tjon for their servtces as such. ~he ~embers 
of the Commission shall rF>celve t.nF>ir necessary 
trEvel lng and uthc r ~ xpensrs lncurr f>f Wile 
actually engaged in the discharge of their of
ficial duties . Said Co~~is sion shall have he 
pOWPr ro ~c ulre by p~rchLse , 61f t , eminent co
~ain , or otnerwise , all pro~erty nec ~s . ary , use
ful 01 convenient ro~ the use of the Co~~i~sion , 
cr the exercise of any of its powers hereunoer , 
anc in the event the right of emin~n t domain is 
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exercised, it shs11 be ex£:>Pcis td 1n ~he same 
manner as now or ~oreafter rovided for the 
oxerc se. cf cr inent A0.,.,.,s. in by tl.e ~to to l ; eh
'lay Commiss1on . A r 1rector of Conservation 
shall be ap_pc ' ntod by the "'or-miss on and such 
dir"~""or shell , v;ith the approval of the Co~
miss ·,..., , ap:-c- ... t sue~ ass..:.st r nts -:nr· "'~':.'h!'r 

e~p1 c·ors as the ~o~~iss1on ~ny deeF nncossqry • 
... he Commission sh"11 det<'rmine '"re qurl1f'cet:ions 
cf t h e [irector , a l l assistnl'lts sn"1 c 1cYe<>s 
~nd shall fix ell s P lar~es , except ~1at no co~
missloncr srel1 ~e eligible frr such eppoint
cent or c~~lo:rr.ert . lhe fees , ~oni~s , or funcs 
arising f r om the operation B"ld transac tions of 
said vommiss ion a~d f r om th~ appl i cation an0 the 
ad-ln1rtrat~on cf ""he laws and re_ul~~t~ns per
taining t · the b r d , fi.sh , ca. e , f'o.astry 'lnd 
\"l;ild life resource~ o f tt.e .... t. te rr' fr ,.... the sale 
of p1operty used for sa~d purprsPs , shrl l be ex
pended end use~~) seld Com~iqs1on f )r the con
trol , rr.anacemcrt , rPstcrRtjon , conscrvntlon and 
rcgul~t1on of tre rirc , fish , ~a~e , fcrcstry and 
v.ilrl life resources cf hr ,..,~~e , il"ch.d'ng t.~e 

purc~a~e or c thor ccqui~ition 0f. ~o.crty for said 
~urp scs , E~d f ar the administration of the laws 
pnrtaininz the r eto and fnr no ot~er purpose . ~he 

general ass~-bly rna~ en~ct an~ law~ in ~1r of but 
nut ~ncons1str'l'lt with tr-e prov1sionq of thi s 
a-on~Pnt a~d ol l exi s t ~ne lAws inconslstnnt here
v~t~ shal l n~ longrr rernnin in farcr r er~ect . 
:~i~ n~e~r~e~+ ~lal l ~e s~lf-p~ro~c~ng ann :o into 
eff"'ct .!ul y 1, 1?37 . 11 

~n1is const~tut.:onnl a!>'\endm<=>nt speclf1cnlly provices th~t the 
YOn~~a l AssFrbl y may enact laws i~ a1~ o~ but not ll'lconsistent 
\':ith t'1e A.rcndmcnt an furt\~r th~>t a l l rres!'nt l nv.s inconsistent 
shall no 1 nger recain in force and effect . 

:n ·ars'l V<:J . artlett , 121 s . . . (~) 7~7 , 1. c . 74L , the 
co rt sa.id: 

" here can ~e no question but thqt thr ~MPnd
~ent in expr~~s terrrs repca.l~d Pll o>istine 
loYs inccna lstent therewith. · e ~h " nk he 
quent:on nere ~s he-her th~ e rema · n suffic
ient existing l aws not inconsistent thcre~l th. 
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And the correct answer is determinative 
of self- enforcement . ~ho answ~ r is vos , 
concH tioned u1 on w.bet~wr there a till exist 
fixed penalties established by statute and 
and now ap, l icabl e to vio l ati ons of rules 
and rezulatjons esteblish~d by tre 0onscrv~
t ion Commi ss ion . It has heen ~eld that 
such R prov1s1on fo r such Rdditional lng ts 
l ation as may ' aid ' the operation of the con
stitutional arnen~ent 1o~s not hold it ln 
abe~anc e u~tt l ruch le~ 1~ lot:on !s ~nact~d , 
~e ~ord ' aid ' rirnifying to support , relp 
c-r assist . ~tate ox rel . ,lark v . T arris , 
74 ~r . 573 , 144 P . 109 , Ann . vas . 1916A, 
1156; s ee 12 Cyc . s ec . 106 . " 

Section 8951 , >. t" issouri 1P3!=! , reafs : 

"It is he reby ma~e the duty of every ;o~son 
purticipatinr; in the privile.-::;es o!' takln[. 
or possessin: fish , birrs , ani-als , rrd [~~e , 
as per~itt~d by thi s article , to permit tr e 
game and f ish co~mlssioner ~r r.is dep~ti~s to 
inspect, and count such fish , birds , a,irals , 
and gP.~e , tc ascert ain w~cthor the requir~-ents 
of this article a~e beinG faithfully corplied 
w1 t• • Any person who shal l refuse to cor ly 
with a demand to p~r~~t such inspec t ion r~d 
oount b~ any authorized office r of this sta te , 
or who shall interfere with such officer or 
obstruct such inspect on or cou~t s all be 
;ui l ty cf a ~i sde~eanor , and u on conviction, 
shall be !ined ~ot less t~an twenty- five rol
l ars ( r25 . 00) nor ~ore than cne hun~red and 
fifty doll qrs ( 150 . 00) . " 

~he a~ove s~atutory provision io 0ne prov~s1on that is not 
inconsister.t •ith t~e A~en~-ent in that r~sul~~jons 31 and , 33 , 
prcr-ulsnted bv th~ :,o!"!servation Cc:--.miss:on end found in the 1 ld
lifc nnd .orcstry Go0e cf "t~ souri follow said provjsicn anc r~ad: 

"~11 pPr 1ts shnll be signed bv ond c~rried 
u on the ~0rson of the p1~!ttce , or poster 
in t:.e pla.ce e,f business of t~e l·ol~E:' ... t,_,l} e
cf when s o requ!~ed , and s~all , on deMan~ , be 
exh ibited toany officer ctarced ~ith the en
force~ent of t~ese regulations , or to any 
transpor tation company cr postal e~ployee to 
w~om is presented any wi l llife fer sl 4 p~ont . " 
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" The ac c eptance of any pe r mit ":hall be 
reemed a"1 a ckr."'' lE" ~gem en t by !h p<'r' • tt.ee 
of h's ~uty to co~~ly v th the~e regulo -
t " t')r'lS .... ~ _)revai ling nl""eni!rr.cnts thf>• cto , 
Rnd s .all bA deemed also a cons nt by t~e 
p,.,r,.,;tt':e t'f1at the title to al l w!.loljfe 
i~ , nne shall r11 'ltn , ·.n t''1<"' s· .... e , ~uo

~,..ct to t'H' control , .. annc:e!T:ent , rcstora
tio"1 , conservntiol ~nd r egul ation by t~e 
Conserva t ion Co~iss:on , and thHt any per -
m-' t :z revoc'lble by C e :;or·J':"'ission for Cflus e . " 

.F'ur t,..,'}r!"!oro , srid .... Pcticn C9~1 , SU 1~ra , br.n been lncor:--oroced 
in said vCJe 3n 7; •• 8 vO,...:rission has on pabe 12 of sald ..,ode one 
on record as ccns ' der.:.'1g sald statutory ~rn · s~on to be c nsis .. ,.,.n t 
wit"" tre onsorv•,tion A!ren&ren t onr: t~-:-refvre :!till i~ ft.ll forc e 
and eff ct . t:ot .J-:.1~- .:..s t.:.1s true but S'"' •• ~ ,.. tut.e ~s in the 11nture 
of a JJU"l.:. t .~, ve .l!rovis.i.on U'1•l t'·c 't;;.;:.re":!e vourt has h<" l d thr1 t the 
legis lature o"'l l y , shall ena ct on such puni tivP laws . !herefore , 
t he Conservation Com.J:'1i s s1on is w1 t hout aui(hc.r1 t y t o adop t retula 
tion s p~rtaining to ~ennltios und ~Lnish~en t for violations of its 
r ules a1 elulatl~ns . I~ so ho ld:ng , ~hn cc1rt said ~n larsh vs . 
Ba rtlett , 121 ~ - \, . (2) 737 , 1 . c . 7'4- 7~5: 

"It wil l be rem€ ~ber·ed th~:: t 1n the body of 
the ;r~cnd.r.",ent tt' ri 1 l~ws' cccur~ t•.tcr 
and is there!~ ncfinite l y rFl~~ed to the 
Log.islature rr to the l<>t:i"l~tlve pow r , 
whl l e the we rd 1 !'rgul at.e 1 !lnc kin~..,..nn v.o r ris 
are at trl bu -"·d to 1.he a~rj n: s trn t-t VP • ..,oW'"'r 
:1'1' ~uty . lso, "lS pcintcd o•1t "n nr 
c' t'lt ~ o., rf tl f' .r;rnsud C~sf' , '1UP..,.."' , pun:l -
ti re l~~s or lows fjxing fU"1s~~9nt n~ for 
v: ... ]'"!Lions o"" ... ,..·-j ., .. _strat: ve r.'}nn ere 
~olely rofo ... rb1 r t c the le,_i...,lotlvc "'OWer 
e"1d f• . .:.'1ctio'1 , !l,., ~ , 0::1 t"'· ~t·1"T' "h~nd , a,;;
~·~ j~ ~atl ve ~1l'"'R •av ~3VP t P frrcP of 
l ~w in t~~ t vtolq~1~ns t -~~eof Pre punl sh
&ble as ~ublic otf~nPes ; ,ence it follows 
t.!lat unlnss t'1o e be C'x1stine sratutP~ trPt 
ll.I'C n(..,t nco..,sjst-cnt 'nit, .te Adrnnol'!'f"!nt but 
wh jch do :~ e 1 ct fix pun : s~~ent for s e ts 
nr con~uct thP~ r.~y fa1rly co-c within rhe 
rurviow of so~~ r~le or ~!l s es~ablished by 

h '1nserv'ltion Co"t'r .. ss'on , it cr.nnot be 
said that the Amenrment is co~pl etely self
enforcing ; i f the situation b e the op,posite , 
our conclusion will be tre opposite . ' 
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Another thing that we ~ust not over l ook is t~ e fact that 
title to wildlife in t his state is in the sovereignty of the 
State of f.'issouri . The cases are unanimous on t h is point of 
law. V•oring ton vs . F.ichart, 41 S. ' · · (2) 410 , hol ds that title 
to continued game being in the state for the purpose of regu
l ating use thereof , o\vnership cannot be considered in replevin 
to recover possession froM game •:·arden • In State vs . ~~ eber , 
205 I'issouri 36 , 1 . c . 48 , the court hel d the ti tl e to deer 
raised and kept in captivity is no better than the title to wild 
deer w ~ich is killed or ca tured and reduced to his possess ion . 
Sta t e vs . !Iegor , 194 l' i<>souri 707 , 1. c . 711, held that the own
ership of wild f ame is vested in the state and such is not sub
ject to private owners hip . 

It is fundamenta l that every individual is i~mune f r om un
reasonable search. Lo~ever , it is also well es tablished that 
such immunity being a purel y pe~sonal right tha t same may be 
waived at any tine by said individual. ~ection 11, Article 2, 
of the Constitution of • issouri provide s pe rsons shall be secure 
az ains t unreasonable searches and reads: 

"That the people shall be secure in t heir 
per sons , papers , homes and ef f ects , from 
unreasonable searches and seizures; and 
no warrant to search any pl ace , or seize 
any person or thing, shall issue VIi thout 
describing the p lace to be searched, or 
t he person or thing to be seized, as near
l y a s may be ; nor without pr obable cause , 
supported bT, oa th or affirmation reduced 
to writing . ' 

Sec tion 23 , Article 2 , of the Constitution of ~ issouri r eads 
in part: 

" 'l'he t no person shall be compelled to 
testify ae ains t himself in a criminal 
cause , -:!- ·:r :· ·;} ::- ...... . " 

In Carrol vs . Uni t ed States , 267 U. s . 132 , 69 L. ~ d . 543, 
39 A. L. • • 790 , 1 . ~ · 796, the cour t said: 

" ·:l- ::- -:~ There are on the statute books of t he 
United States a nu~ber of laws authorizing 
search withot t a search warrant . Under the 
common law , and a[ reeable to t h e Constitution, 
s earch may , in many cases , be legally made 
without a warrant . ~he Constitu tion does not 
forbid search , as some parties contend , but 
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1 t does f orbid unreas onable search . ~ is 
provis ion in regard to s earch is , as a 
rule , contained in the various s t a t e con
stitutions , but, no twithstanding t hat 
fact , sear ch without a warrant is per mit
ted i n many cas e s , and especially is t ha t 
true in the enforcement of liquor l egisla
tion . " 

In State vs . Owens , 302 Li .::: souri 348, 1 . c. 358 , the court 
in holding that searches may be made if not , nreasonabl e searches , 
s aid: 

" \Yhile the four t h and Fifth Amendments to 
the Federal Constituti on are not invoRed 
here , Secti onsll and 23, Article II of the 
Constitution of ~issouri, are a l~os t iden
tical i n purport and in languag e with those 
amendmen ts , and the construction of t·~ em 

by the Uni t ed St ates courts is important 
authority for us in construing the like sec
tions of our J tate Cons titution. ~ any cases 
of pr os ecutions for t he viol ation of proh ibi
t ion laws lately have rec eived considera t ion 
by courts of various sta te s with r eforence to 
the production of evidence obtained by illega l 
search of the person or t h e premi s es of the 
defendan t , and these will be noticed . 

·"\',he t her a search is l egal or ill egal i s not 
always determined by the ~resence or absence 
of a search warrant . The Consti tution pr otects 
aga i nst an unreas onabl e search. A s earch ~ay 
be unreasonabl e wh en mad e by an officer with 
a valia s earch warrant in his hands , or a search 
may be r easonable and entirely withi1 the rights 
of an officer when he has no se f rch warrant . 
uhether or not a s earch is r eas onable is a ju
dicial question . It is n ot with in the power 
of the Legislature to enact a statute which will 
per mi t an unreasonable search. -::- -:f- ~ ::- ;- {; "· -::- n 

In Sta t e vs . \; oods , 292 S. \', . ·1033, the court hel d t hat con
stitu tional provisions relative t o search and seizure appl y o~ ly 
to unreasonable s earch and seizure . Jh so hol ding the court s a id: 

" In lts contenti on 7 relator invokes state 
and federal constitutional provisions against 
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unreasonable searches and seizures and 
guarantr einG t he equal protection of tho 
l aw and due process of law, and also in
vokes t h e • i s ouri constituti nal provi 
sion for the adrni~istration of right and 
justice ~ithout denial . U. 3 . Constitu
t ion , section 1 of amendment 14 , and'nmend
rnent 4 . l issour1 Constitution , ~ection 11 , 
art . 2 , section 30 , art . 2 , and section 10 , 
art . 2 . Un ly unr"asonable searches are pro
h i i ted . ·~ -::- ;., " 

Wi llis on Consti t utional Law , pag e 535 , said : 

";} .:· ·:~ -~I t is constitutional without a ".tarr ant 
to se rch autorrobiles nnd oth3r moving vchlcles 
and to seize goods therein on reaso~able sus 
_icion w·thout any ~revlcus a~r~ st , because in 
such cases it is no t feasible first to procure 
a warrant . Likewise , it i s constitutidnal 
without c warrant to s earch a cave in an open 
fie l d . " 

Corne l ius on Search ~- Seizure, ~ e ction 23 , page 69 , is as 
f ol lows: 

" n:e dofendan t may wai vo his cons ti t u ti cnal 
rights at the time the search a~d selzure is 
made or af t er wards and if he does so , h e can 
not a f terwa r ds s ecu re possession of the prop
erty and tho sarre may be used in evidence 
acainst ~m. Thus , whe re ~he books and 
papers of a defenoant wore seized under a 
search warrant impr·operl y executed , and the 
defendant subsequentl y kn~w that the govern
ment had the books and papers in jts pos 
session and further s tat~s the t he was p~r
fectly willing t hat sa~e be examined, the 
court h e l d he hnd waived his constitutional 
rights. " 

Cornelius on ~earch ~ Sei zure , Section 20 , pag e 67 , is a s 
follows : 

" hile under bo t h s tate and federal constitu
tional ~rovisions the people are entitled to 
i mmuni ty fro m unreasonable s ea r ches ~nd seiz
ures , a defendant may nevertheless waive such 
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constitutional r ights , ao 1~ t l e sect·ons 
fol l N•inr; we o ...... all Jiscuss ::n d"'tell .. 1-'le 
subjec t of sucl-.L lmi ver . " 

Also , Corne l.iu!l n Sez.r·ch & 3cizure , -cc tlon 25 , page 72, reads 
as follows: 

"The courts a l mos t uni vcrsally hol d t :.n t the 
cons t j tutiono.l rit,ht t o be i-r1 ·une fr<Jm utl-

r usonabl e senrches ·s pcrso1 a l a~d cAn no t 
be wal ved b:· any cne o:rcept ;u~ ~efor.dan t 
hi~solf . ~bus in illustra t ion of this prin
ci!-ile it has been ' eld that ono j_n C1181"'£C 

of another ' s office cnn ne t waive tr~ cc~sti 
tuti onal 1lchts of the o~ner by c o se1tlng 
tc a sodrch . " 

In State vs . F~~an , t2 Federa l (2 ) 7 33 , 1 . c . 7 34 , tho 
court in holding t he ri~~t to pr o t ction acain~t un~euscna~le 
s oarc11es and seizur-es is "' r erscno.l '"' '1e v:1 ic"l ':"'l:!y b e \781 ved , said: 

" · ::· ·:~rhe righ t to ~ r o tee tlon P..ga !'lf. t lm 
ruusonabl e r r ches a~d seizu:es is a pr r 
s cnal cne \ '.ic"l c~n t e n1i ve • '.';hen the 
def :1.da!'l t 1:1 t~ d. s case ascertained ~ t c 
of~lce·s ¥~'10J about the st ·11, ~e v~lu"l~~r
~ ly l ~d t~nc to ~here i~ wrs , scr~ hnlf 
rJ.1 l e m;ay , nnd oJ ~o doing he llai ved h is 
r1.,_.1 t tc assort c r c lait~ tha t t'!J.e scc.rches 
a 1d aeJ zures radP were t:..."lres.sonabl c . :~ :: ->:· " 

It - TU. s l1:3 l d .:n Zukov;ski vs . St o. .. e of ~·vryl E~nd , 167 • ar:rl and 
543 , 1 . c . 555 , t~Qt ~here it w~s ~ prerequisite to obtain1ng 
license for ;,}'-( sal e of a lcoholic bevera.ees thqt l .:.censee c:1ve 
consen t to l ice'1.s or t o sear ch premJ ses 1 :.censee wat ved any ri gh ts 
he m ght have had Lo compl ain of s earch of }reMi ses . 

" 'lhe search v.hich rcsul t ed i:n t he di scovery 
of the defenda n t ' s illega l r~ssesslon of 
liquor ~a s rr.ade ith ~is consen t vo l u"ltarily 
and for~ally givnn , under t ' e t e r-s of trP 
statu t e , t c lnduce the issurnce of a l i cense 
to hlrn f::>r the sa l e c f a lco"lol ic bovere ·cs . 
~he consent was none the less volunttrv bo
ca..Is e of t!:.e fact th:,.t it •:a s a preraquisi t e 
t c .is ob t aining the license . Iri thus ~u
tho~lzing the sosrch he debarred c irself f r om 
con tending successful l y t ha t 1 t we s unlaTo· f ul. 
(Cases ei ted . ) ;: ;:. ~ ·-:: .. " 
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Also , in ~ tP t.e vs . Davis , 108 ::1 s s our i 66€: , 1. c . 666- 667, the 
court held ~h~ t u.ncP.:r a st9tute i t W"'S t: e dutv of a dru.:~ ist 
to preserve prnscr .i ptions , ·1: '"'l ch cu t:• v: s ~ rn11cs Ad u~on h im to 
prev en t ab•.Ascs c-f s:.:th0!•it1r to sel l and a con'ition u pon whi ch 
S"'. le w ~. s a u t h, rlzcd . 

".. · ·:- ;:·In the s ame sec tio'1 t h dFuSgi s t 
and p~ar~acist is reoul~ ed to pres~rvc a ll 
presc rip t ions c onpounded by a:m; 'n other 
words , the druc:ls t r1d phnr -ac !st le li 
ce:Ised or c o"~.:!i ssioned b y t he sta~e , a!1d , 
after bein.s so lice'1 s ed or col~miasioned , 
the sa:ne po\7er th~ t licenses 0.1." cor:ni ss i ons 
L~m al~o r GUlrcs .1~ to p~eserve e ll pre
scri ;: t ions c·:.mpounde<i by him ; tr.at i s , h e 
,nus t keep a rec ..;rd o f hi s off" cial acts , so 
to speak . ~hese pre scri~tion~ or f~bll c 
r ecor ds do not ~elong to tno druggists ; 
t hey are the property o f ti1e state , and 
wh en the s ta~e cn lls for these pr e scri pti cns 
or publi c records t h ey sho~l d be proa~ced • 
. ! ;( ~~ ~:.. ..!· :,. .: ·~ ,. n 

tn Jones vs . ~tate , 294 ia ci f ic 210 , 1 . c . 211 , the court 
he l d tha t t he defendar.t ' s c onsent to s ecrch of automobi le by 
officers <:~ spenscs 1;1 ,,h rif'cessi t-y of e s e" rch warran t . In so 
hol ding t he c ourt said: 

" lle a r :ues at l en!:_th that th0 e v -:cf'nce wrs 
ina<" ... is s.:.'bl " , "":l~ ~he r,oascn 't1at the cff:ce!'s 
sParchen t~P ~efe~<'~ant 's car wjthcu t a s earch 
v1arnnnt . l"- 1 s argul!'ent wcu l -j l1av e !"1eri t were 
'it :1Ct !'or thn f'-'Ct t}"!!t the off · cers "''1d the 
"'

1 Cfcr:ca::'lt tQ. t ify thnt t~("\ Jefenda"'~t eqve 
t~cm per~:ssion to se~ rch hio car . It is ne t 
nec essary 3ft.or t~.,. (lefendant t:a v e the officers 
per~is si or: t o secrch hi s car that they hav e 
a search :nr1ant • • ~e der~~ ant~~ ~is oct~on 
wB.i v0d r ~: rirh t t o requ i r e the off leers to 
hav~ a sev- e~ warrant befrre ~e~rc~lnc h"s cer . " 

In St- •e V"" .J ,....,_..~ r t-t 7 1~ ' .. -~s,....." ""'i 1°6" 1 .. ...,, .._, • .. .a.'\. • , ..... \.. .L • I , • 

c ourt in '1.old1n,: Cc:.,servo ti en 3GeP t s !"'a~ 1nspect 
co~nt of go-c cf a~y p~~mittPe for L~~ r -ason ~r 
s ame vthen he pur-c hased a perm t , said : 

::- . 1 ?75 , t h e 
?~!'rr~ t ~nd 

'
1 

.:· ::· ~- ::· .:·an d furt~ermo·'e , t r.f' t the deft"nran t 
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cannot play fast- a nd-loose; that by accept
ing a hu~ter ' s l icense a nrl exercising the 
privlle~e under t Pe restric tions and limi 
tations of tne s : atute , one of wh ich wa s 
h is duty to submit to t h e ·inspection and 
count of the quail in his possession by 
the _arne warden , he waived the c onstitu
tional ri3hts i nvoked s o far a s ~ppl i cable 
t o t he facts i n ~is case . " 

In th.e fo l lowing case we find simi l ar facts with t hi s ex
c ep tion, the l P. w in t \ is case is different f r om the case at Bar 
in t t.at in t :i s case ~re lew required the Con s ~rvation agent to 
have prob8bl e cause to believe t~e law hac been viol ated or was 
about to bo viol ated before such eea rch c oul d be ma ne . In 
Peopl e vs . Hi l l, 2?7 ll ~ 2e5 , 1. c . 2r 7, tho Cons ervation cffice~s 
atte~p:ed t o stop an autom0bile on the h i ghway to search same ond 
det .... r - ine if t'"'e Conse rva tion Law ~ad bPe .. '1 viol ated , or Wt1 s ab ut 
to be v~ olated, a~d said defendant continuAd to drive on without 
stopping . An inclc t~tnt ws s returned f er viol ating another sec
tion , " r !'isting and cbstr uctin£ en officer . u ':he de fendant was 
acquitte d f~r t~~ r eason it di d not in~icate th~t said officers 
had ~roba ole cause to helleve the law had bee~ viola ted , or was 
about to be viola ted . '-he Cons erva t :lon Law _t)rovided for such 
sea rch of an auto-obile lThen u on t.aving r easonabl e cause to be
l ieve game is unl awful l y possessed 1n vi ol ation t h er eof . 

No t on ly do we have ~egulations and laws whe~eby th~ licensee 
agrees to permi t Conservation agents to inspect and count wil dlife 
at any time Pnd check runting and fishing per~lts at any tiTe , but 
t he permi t on its fac~ r eads: 

" .. ot valid until si gne d in ink by per~ittee . 
~igna ~ ure constitutes acceptance b y permit
tee of laws Dnd r egulations pertaining to 
t hi s per~ it , of condi tions se ~ forth on re
ver se side h~reof , and h is certificat ion 
t hat h e is a bona fide citizen of t h e 'Lni .ed 
::> t c.tes and a residen t of J i " SO'J ri . " 

and on the reverse side furth er r ea ds: 

" 1 . To exhibit this p r l'"it for inspection 
to any trans~ortation company or postal em
ployee to w~om rildlife is presented for 



Ron . ~mory C. fedlin - 12- Lecember 18 , 1942 

transportation and u.on de~and to any a0ent 
or officer autho~ized t o enforce tho laws 
and re:ul ations pe rtaining to ~ildlife . 

" 7o er~i t a~y such n~cnt or officer to in
~pec t and count any wild life in permittee ' s 
p sse~sion and to accertain whetrer requ~re
~ents of said l aws and regul ations n~e be~ng 
complied vd th . 

11 3 . Acknowledges this per mit to be subject to 
suspension r rPvoca t 'on by the Conserva t ion 
~o·~i s s:on, for cause , as provided in t he reg
u l atlcns . 11 

'Iherefore in view of tfle foret;cing au tl"lori ties holding that 
the title to al l wi l~life is in the 3tate of li scur i , that author 
i t y is granted t o Conserva tion a t,t3nts to inspect pr> r rni ts and count 
game of all versons possessing hun ting and fishing permits under 
statute and regul ations to dot~ rmine if th~ law is being viol ated, 
t ne written waiver of persons possessing huntinz and fishing per 
m~ ts of tholr constitutional right to i~unity from sParch , it is 
t he opinion of thi s Department that Conservation a~ents may a t 
reasonable ti~es s top motor vehicles on the r i ghways and inquire 
if the dri ver posseas es a hunting cr fishin~ psr -l t and furth~r i f 
he has been huntin~ and fishing , if t he ans-~r is in tne negative 
and there is nothing to lndica~ e he has bnen hunting or fis~ing 
he ~hould not be restra ined longer . I f hi s answer is in the affirm
ative or the e is evidence thqt he has been hunting or fis ing then 
the ConservAtion aQent has a le~al rightm inspect the permi t and 
count whatever eane he may ha ve in his possession . ~here should bo 
no great d('lay to anyone o"l t'1.( hi _,hway ancl at any tir-,e such inspect
ion shou l d ?e ~ade and conducted in a ~anner so as to prevent con
gestion and hazardous conditions . -·ovrever, in case any person cr1 v
lng upon the high~ay does n0t have a hunting cr rishin[ pe r i t and 
has not vi \ l rted any provision of tho tilll :fe Code tten said per 
son has violated p o law by failtng to stop !or ~uch 1nspection . 

hC.,Y :~cKII1 1RICK 
Attorney General 

ARH : EAW 

Respectfull y subMitted 

AlrBr{f;Y R. 'HA MltE'.!'T , Jr . 
\ss1stant AttornP-y Cene1nl 


