
PH~ SI OIAM~ AND SURGEO~S ; 

PUBLI C RECORDS : 

Records obtained by laborator y test s from 
samples subffi itted by physicians are priv\leged 
and not open tor inspection to the public. 

/ 
b ~ I S 

Jlay l b, l 93b . 

r. 1 . ~coaugh , w. D. 
Coom1 ~ E i oner of Health 
State partment of Health 
Jeffer son City, Mi ssouri 

Dear Dr . eGa h: 

This i s to actno• ledge your request for an 
o ~inion concerning th atatua of records obta ined by 
your Depar t ent when it mates labor a tory te ta ! or 
medical ooctore , 1n partioul~ concerning co~municable 
diseases . You desire to know whether or not the 
records thua obtained are public ln so far as they are 
open o t he ins pee tion of any p r son desi ri ng t o ee 
t he • 

e assume •bat you ba•e 1n mino concerns 
those recorda made in Jour l abor a tory a fter conducting 
e l Lbor atory an~ys1 s upon the r equ6at of a medical 
doctor att e1 Le has submittea sample from Which your 
tepartment ~akee the t v &t . If the medtoal doctor 
do uo t s end to your labor a tory the &a.taples , t hen 
your Depar t ment oUld have no recora cone r nin~ the 
wat t ~r . The laoor~tory t ests are conducted solely 
u.von the rec,u at of the doctor attenai ng the patient . 
The rea~ t of tb t labora~orr teat ta ma~e known to 
t he eat ~al doctor a nd we presume tha t you al so keep 
a r ecord of the result of said exum1nat1on. 

aeot1on 9016, k . a. uo . 1 9~9 , prov14ea a a 
follows: 



E. T. McGaug~ . M. O. - 2- M&J 1 5, 1935. 

•rne board aball designat e t hose dis­
easua which are 1nfectioua , contagious, 
co~un1cable or aaageroue intheir 
nature an~ sn&l l aake ana enforce adequate 
rule • regulations and procedures to pre­
Yent the apre•d of those d1aeasea and 
t o d t er mine t he prev&lenc of said 
di seases witbin the atate . • 

The pr eventi on of oontagivua , infectiou s and co unicable 
di ae~aes is a a t ter of oubl1c heal tn and t h e Board o f Health 
1s char 7 ea with tle sole duty of preventing and erad1e t1ng 
sai a d1aeases i n eo far as possible. 

Section 1731 R. s. vo. 1929 , proYides in part aa 
foll ows : 

•The follow1.n 
to t est1f7: • • 

persona ab&ll be i ncoapet ent 
• • • • • • • • • . - . 

fi fth , a phys ician or surgeon, concerning 
any ir.foraati vn wu1ch be aay have acquired 
from any pat ient whil e a ttending hi in 
a profee ~tonal charact er , and which in­
formation ~ necessarY ~ enable him--­
~ 2reacribe 12£ @UCh R•t1 ent !! ~ 
enya1c1an, or dO any &Ot for hi • as a 
surgeon.• 

It 1 a tbue aeen fro the above statute t hat co unicat1o~ 
be t ween a physician and patient A£e privi l eged and auch c annot 
be d1vul . ed except by the conaent of t he patient . In otAer words, 
a phys1c1 a.u t refa:U a pati ent for aome cli eeaae could no~ 
teat1 fy aa to koo lea e 1 par ~ed to hi m by Yirtue of hi e relation­
su1p 1th n1 s p t 1ent. How~Yer, t he p tient may waive the 
pri v1lege . 

In Gall i v. e-l s , 23& S. • 894 , the St. Loui a Cour t 
of Appea:.l s , page 89o, a .... 1a the followi ng : 
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~ It will be noted t hat the foregv1ng 
stat ent offc~od 1. ev1deno~ 1s 
record pxeaerveti by tee hosp1t of 
t he plaint i 1t•s conditio~ ~ treat-
ment m~de by her pbya1c1~n h1le ahe 
waa u pu.t1ent ac; tne osp1 tt'u . ord1n~ 
r ily such ~ recor~ woul d be 1naa!1 '1ble 
b eca.u ·o 1 '\ is })r1-11leg d comitlun1oat 1on 
bet een oty31c1an nnd patt nt . Under 
the oroti Gions of ot;.;r d1squal1f1oat 1on 
otntute (aec t1cn 5418 , R. s. 1919) , a 
ph yai c1 m i n incompetent to teat1! y 
concerning any i nformation which he may 
b v acqui red !rom y p t 1ent h11 
attcnd1 him 1u ~ pro!ca s1o~ Gb r ac ter, 
and whi ch o.s n c .... e ;:.ry "to enab1 him 
to prescribe f or such p· t i ent . 

In the case of art v • ~ancae City , 
20o ·~ . 16 , 105 o . • 709, 14 L. n. A. 
(li. v • } ~SL 123 1~. ~ .. t . I p . 411> , 13 
Ann. ~ • v~. lt i a hel d that a hospital 
physiei n ia not co pet eut to teatify 
as to b· t he l e( :ned oft o patient• a 
condi tion bile so att nt1ng l i m, an4 
1 t i .J fur\ber rul ed th t the o f fl. oiol. 
hospi tal zecord i nto which the ohysic1an 
b~Q co l1ed the di~1 aia of tae oaaa i s 
pr ivileged, and not udm1sa1ble in 
ov1dence. In that cas l t vas tur her 
ruled "that thG fact th•.1 the o1 t J 
oruinance of Kuns~s C1 t y requir d suoh 
records to b~ kept furni t he llO eason 
why the st~tu ~e 1nst di sclosure o! 
pr1 v1 e ed co· Ull1cat 1on c shoUl d be 
v1ol ... t ed. 

In the prGsent case, ho ever, e ba• e 
an ent1r .lJ diff erent qu oot1on, as i t 1s 
oonceaed thnt th pl a1nt1!!, bJ taking 
the stand and t estifying t o her 
phJ &icl!..l cond'\.tion, and a1 o by oBll:\ng 
her o n phya1c1an to t estify on that 
subject , has wa1vou tbe pr i vilege given 
t o her by t ho statute. • • • • •• 
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I! a poyaioinn or surgeon, in treating a patient, 
determines tbe t it ia nec essary for h1a to bave certain 
1 bora tory teat per!or d by the laboratory of the Department 
of li-·&1 t h , and aubmi ts to aaid laborat ory a sample of the 
substance eougbt to be LDl lJ&ed na examined , and certain 
f ac ts are ob t ined by &£1~ t s t or examination, then, in 
our opinion, eucb inf oraation would be privil eged and could 
not be divulgeo ~ xoept by • 1ver of t he patient. In other 
vorda , records obtained by tbe labora tory of t he Department 
of Heal t h fro• aamyl es submitted by physicians would be in 
tht same claaa tftoetion as information obta~ned b y phJaiciane. 
froa patients. 

e do not understand your re uea t to be as to the 
&4 iaaib111ty of your records in a court. Consequently •e 
have not written on th t mateer . 11rkpatr1ct et al . vs. 
ell a , o ~. • (~J) 591 . oux under atana1og of your request 

i , wbetLer or not r ecorda obtained fr oa sam~les sub itted 
by physicians are public i n tho aenae that any one baa a 
rl~ht to the inap otion of tbem. 

we have ruled above tnat i f the patient waivee hie 
r1gut of priv1l eg6, then such recorda aay be open to the 
in&pection of t h e publ i c . In thi connection we ad~ tha' t he 
p· tient woul d baTe a right t o t he use of aa1d information. 

.AP_tlf\OV£0: 

ROY Moil TRICK, 
At torney General . 

JLB: M 

~ A 

a~spectfully aubm1tted, 

J es L. HornBOstel, 
Aas1st&nt Attorney Gbneral 

t' . r-r ... ~ ·-

.... 


