Records obtained by laboratory tests from
samples submitted by physiclans are privileged
and not open for inspection to the public.
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PHYSICIANS AND SURGEONS:

PUBLIC RECORDS:

uay 15, 1935,

Ee« T. MoGaugh, ¥. D.
Commissioner of Health
State Department of Health
Jefferson City, Miseouri

Dear 'r. McGeaugh:

This is to acknowledge your request for an
ovinion concerning the etatus of records obtained by
your Department when it maekes laboratory tests for
medical coctors, in particular concerning coamunicable
diseases, You desire to know whether or not the
records thue obtalned are public in so far as they are
open W the inspection of any pereson desiring to see

them,

‘e assume shat you have in mind concerns
those records made in your laboratory after conducting
& laboratory analysis upon the request of & medicel
doctor after he has submitted a séample from which your
Department wakes the test. If the medical doctor _
doc¢e not send to your laboratory the samplee, then
your Department would have ao record concerning the
matter. The laboratory tests &re conducted sclely
upon the reguest of the doctor attending the patient.
The result of the laboratory test is made known to
the medical doctor and we presume that you &lso keep
a record of the result of sald exawination.

gection 8016, FH. 3. Mo, 1958, provides as
follows:




E. T. IOGN‘h. K. D. -G l., 15, 1935.

“The board shall designate those dis-
eases which are ianfectious, contagious,
comaunicable or daungerous intheir

nature and shall make and enforce adeguate
rules, regulations and procedures to pre-
vent the spread of those diseases and

to determine the prevalence of said
diseases within the state.”

The prevention of contagicus, infectious and communicable
discases 18 & matter of public health and the Board of Health
is chargea with the solemn duty of preventing aand eradicating
sald diseases in so far ae possible.

Section 1731 R. 8. ¥o. 1828, provides in part as
follows:

"The following perscns shall be incompetent
to tﬂﬂtif,:' S & 8 F A F & + ® B 4w w & W

fifth, a physician or surgeon, concerning
any information wtich he may have acquired
from any patient while attending him in
a professional ch&xnotnr, gggbth b Lg;
formation was necessary %
%P{Lﬁﬂ.& for such ﬂl &

sician, or do aany act for him a- a
suxgoon.

It is thus seen from the above statute that communicationg
betwveen & physician and patient are privileged and such cannot
be divulgzed except by the conseant of the patient. In other words,
& physician treating & patieant for some disease could not
testify as to knowleage laparted to him by virtue of his relation-
sulp with nis patient. However, ihe patient may waive the

privilege.

In Gellil v. #e.ls, 339 8. ¥, 894, the St.Louis Court
of Appeals, page 896, lhlu the rolloiins:
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“It will be noted taat the foregoing
stetement offered ia evidenoc: iz &
record preserved by the hospital of

the plaintiif's condition and treate
ment made Dy her physiciuns while she
was u patient at the hospital., Ordina-
rily such & record would be inaduissibdle
because it is privileged communication
between puysiclan and patient. Under
the provisions of our disgualification
statute (sectiom 5418, R. 5. 1919), a
physician i incompetent to testify
concerning any information which he may
have aoqguired from any patient while
attending him in & professional character,
and which vas necceary to enable him
to prescribe for such petient.

In the case of Smert vs. Kansas City,
308 Mo. 162, 106 5. 7. 709, 14 L. R.A.
(N.S5.) 585, 133 Aw. St. Rep. 415, 13
Ann. Ces. 932, 1t 15 held thats a hospital
physician is not competent to testify

a8 to whet he learned of the patient's
condition while so attending him, and

it is further ruled that the offi cial
hospital record into which the physician
had coied the disgnosis of the oase is
privileged, and not admiseible in
evidence. In that case it was further
ruled that the fact that the city
ordinance of Kansas City reguired such
records to be kept furniched no reascam
why the statute ageinst disclosure of
privileged communications should be
violated.

In the present case, however, we have

an entir-ly different question, as it is
conceded that the plaintiff, by taking
the stand and testifying to her

physical conditicn, and also by calling
her own physician to testify on that
subject, has walved the privilege given
to her by the statute.* * * « *»
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If a physiclan or surgeon, in treating a patient,
determines that it is necessary for him to have certainm
laboratory tests performed by the laboratory of the Department
of Health, aad submitis to s&id laboratory o sample of the
substance sought to be &nalyzed nnd examined, and certain
facis are obtained by sald test or examination, them, in
our opinion, such information would be privileged and could

not be divulged cxcept bg walver of the patient. In other
words, records obtained by the laboratory of the Department
of Heslth from samples submitted by physicians would be in
the same classification as information obtained by physicianms.

from patients,

%e do not understand your reqguest to be as to the
aduissibility of your records in a court. Consequently we
have not written on that mateéer. Kirkpatrick et al. vs.
¥ells, 8 5. ¥. (2d) 591, Our understanding of your request
is, whether or not records obtained from samplee subumitted
by physicians are public in the sense that any one has a
right to the inespection of thea.

#e have ruled above that if the patient waives his
right of privilege, then such records may be open to the
inspection of the public. 1In this comnection we add that the
patient would have & right to the use of said information.

Respectfully submitted,

James L. Hornpbostel,
Agsistant Attorney General

APPROVED:

ROY MoKl TRICK,

Attorney General.
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